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[Filed July 20, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled July 2, 1959, Sworn in on July 7, 1959 


The United States of America Criminal No. 674-"59 

v. : Grand Jury No. 896-59 
James A. Whittaker ; Vio. 22 D.C.C. 3501a, 2801 

: 

The Grand Jury charges: . | 

On or about June 28, 1959, within the District of Columbia, James 
A. Whittaker, did take immoral, improper and indecent liberties with 
Patricia M. Parham, a female child under sixteen years of age, that is, 
about four years of age, with the intent of arousing, appealing to and 
gratifying the lust, passions and sexual desires of the said James A. 
Whittaker. | 
SECOND COUNT: 

On or about June 28, 1959, within the District of Columbia, James 
A. Whittaker carnally knew and abused a female child named Patricia M. 
Parham, who was then under sixteen years of age, that is to say, about 
four years of age. | 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Coketabra 


A TRUE BILL: 
/s/ Carl F. Tierney 


Foreman. 


Govt. Exhibit No. 1 


NOTE: REPORT TO COURT ROOM NO-8- 
UNITED STATES DISTRICT COURT BUILDING 
3rd & CONSTITUTION AVENUE, N.W. 
WASHINGTON, D.C. 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Spa ad Test - COURT OF CHIEF JUDGE PINE 
UNITED STATES OF AMERICA 

Vv. : Criminal Case No. 674-59 
James A. Whittaker 


THE PRESIDENT OF THE UNITED STATES TO 
Superintendent or Authorized Representative. D.C. General Hospital. 
(Records of examination of Patricia Parham on June 28, 1959) 


You are hereby'commanded to attend the said Court on Thursday, 
Dec 17, 1959 at 9:00 o'clock A.M., to testify on behalf of the United 
States, and not depart the Court without leave of the Court or the 
United States Attorney. 


WITNESS, The Honorable David A. Pine, 
Chief Judge of said Court, 

this day of AD., 
19 ; 

HARRY M. HULL, Clerk 


By /s/ H. Kline 
Deputy Clerk 


DISTRICT OF COLUMBIA GENERAL HOSPITAL 
Medico Legal Examination 


Date of examination 6/28/59 
Hour 4:30 AM 


Name Patricia Parham Color Age 4 yrs. 


Agency referring case Sex Squad via Woman's Bureau 
Purpose of Examination_to determine extent of sex assault 
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History of Case An adult male is alleged to have had sex eletion 
with this child 


_With this child 


Appearance of Patient_ alert, oriented and intelligent 4 yr. o child. 
Clothing, odor of breath, blood specks, bruises, etc. _g= _ 

= ____ 
General Physical examination__Heart, lungs and abdomen - 


unremarkable | 


Gynecological examination_3 small lacerations in vulva. 


External genitals, appearance of hyman, vagina, cervix, adnexia, etc. 
(Item atest 


1 between 3 Colium 2 outside the hymen. : 
hymen - intact. Erythema of entire ext. genitals. : 

Impression (State clearly) Fresh lacerations and erythema of 

vulva compatible with recent attempt of sex relations 


/s/ A. Berge _, MD. 
(Examining Physician) 
| 
| 


Kahn 


Special Reports: 
| 


! 
| 
DUPLICATE REPORT FROM DR. A. BERGE. 


Perham, Patricia Mae Ward No. A-10 | 
| 


Requested by: W. B. 
Date of report: 6/28/59 | 


Specimen and Source: U& V Examination requested: | Sperm & GC 


Report: U ) 
Vv) 


No intact sperms observed. Neg. for g.c. 3 


[Filed July 24, 1959] 


PLEA OF DEFENDANT 
On this 24th day of July, 1959, the defendant James A. Whittaker, 
appearing in proper person and by his attorney Thomas C. Bell, being 
arraigned in open Court upon the indictment, the same being read to 
him, pleads not guilty thereto. 
The defendant is remanded to the District Jail. 
By direction of 
RICHMOND B. KEECH 
Presiding Judge 
Criminal Court #2 


* * x 


[Filed August 6, 1959] 
MOTION FOR MENTAL EXAMINATION 

Comes now Thomas C. Bell, attorney for defendant, and respect- 
fully prays that an order be entered providing for the transfer and com- 
mitment of the defendant the District of Columbia General Hospital for 
the purpose of obtaining a determination of his mental capacity in this 
cause, and as grounds states as follows: 

1. That this attorney has conferred with the defendant, James A. 
Whittaker, who is presently incarcerated in the District Jail awaiting 
trial on the above-named cause. 

2. That during'these interviews the defendant has denied any 
memory or recollection of the alleged offense or of any of the events of 
the evening that the offense occured. 

3. There are some reasonable grounds to believe the defendant 
may have committed the alleged offense which offense in itself would 
seem to indicate a person who is not mentally normal. 

4. The defendant claims that he was previously in a mental 
hospital in Chester, Pennsylvania in 1948 and or 1949. 

5. That this attorney avers that if the defendant in fact committed 
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the offense charged that it is a product of a mental disease or » defect. 
Wherefore the premises considered, counsel for defendant prays 
that the accused be committed to the hospital for a mental examination 
to determine his competency. 
/s/ Thomas C. Bell ! 


Attorney for defendant | 
1413 K Street, NW. | 
District 7-2207 


[Certificate of Service] 


[Filed August 17, 1959] 
Amendment to Motion for Mental Examination | 
Wherefore, the premises considered, counsel for defendant prays 
that the accused be committed to the District of Columbia General Hospi- 


tal for a mental examination to determine his competency to assist in 


his defense as well as his competency at the time the alleged crime in 


this cause was committed. 


/s/ Thomas C. Bell | 
Attorney for defendant | 
| 


* * * 


[Certificate of Service] 


[Filed Oct. 9, 1959] 
AMENDED ORDER 

On August 17, 1959, pursuant to motion by counsel for defendant, 
James A. Whittaker, the defendant, was, by order of this Court, com- 
mitted to the District of Columbia General Hospital for the purpose of a 
mental examination. Because of the lack of bed space, the defendant has 
not yet been transferred from the District of Columbia Jail to that insti- 
tution. In view of that fact and the fact that bed space has been found to 
be available at Saint Elizabeths Hospital within the next few days, the 
order of August 17, 1959, is hereby amended and it is this oth day of 
October, 1959, 

ORDERED, that the defendant be and he is hereby committed to 
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Saint Elizabeths Hospital for a period not to exceed sixty days for 
examination by the psychiatric staff of that hospital and that after such 
examination a report be made to this Court as to: 

1. Whether the defendant is presently so mentally incompetent as 
to be unable to understand the proceedings against him or to properly 
assist in the preparation of his defense herein; and 

2. Whether the defendant, at the time of the alleged criminal 
offense occurring on June 28, 1959, was suffering from a mental disease 
or defect, and if so, whether his criminal acts were the product of his 
mental condition; and it is 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Superintendent of said hospital, the United States Marshal, or his 
designated deputy, is hereby authorized to bring the defendant, James A. 
Whittaker, before this Court for such further proceedings in this matter 
as may be necessary, or in the event the hospital report indicates that 
the defendant is competent to stand trial, the United States Marshal, or 


his designated deputy is hereby authorized to transport the defendant to 


the District of Columbia Jail to await further action of this Court. 


/s/ David A. Pine 
JUDGE 


/s/ Thomas C. Bell 
Attorney for Defendant 


/s/ Arthur J. McLaughlin 
Assistant United States Attorney Executed as within Directed on 
10-9-59 


Charles H. Ward, Jr. 
U.S. Marshal in and for the 
District of Columbia 


By /s/ Charles B. Sprint, Jr. 
Deputy U. S. Marshal 


[Filed Dec. 10, 1959] 


Department of 
HEALTH, EDUCATION, AND WELFARE 78,512 
Saint Elizabeths Hospital 
Washington 20, D. C. 


In Reply Refer To: JHP/SK 
James A. Whittaker 
| 
December 4, 1959 
The Clerk 
Criminal Division 
United States District Court 
for the District of Columbia 


United States Courthouse 
Washington 1, D. C. 


Dear Sir: 

James A. Whittaker (Criminal Number 674- 59) was committed to 
Saint Elizabeths Hospital October 9, 1959, for a period of not to exceed 
sixty days, upon an order signed by Chief Judge David A. Pine, to be 


examined by the psychiatric staff of this hospital. It was further ordered 
| 


that a report of our findings be submitted to the Court as to James A. 
Whittaker's mental competency for trial, and whether he was, at the 
time of the alleged criminal offense occurring on June 28, 1959, suffer- 
ing from a mental disease or defect, and, if so, whether his eriminal 
act was the product of his mental condition. | 
Mr. Whittaker's case has been studied intensively since the date 
of his admission to Saint Elizabeths Hospital and he has been examined 
by several qualified psychiatrists attached to the medical staff of Saint 
Elizabeths Hospital as to his mental condition. On November 30, 1959, 
Mr. Whittaker was examined and the case reviewed in detail, at a medical 
staff conference. We conclude, as the result of our examinations and 
observation, that James A. Whittaker is mentally competent to under- 
stand the proceedings against him and to properly assist in his own 
defense. In our opinion, he was suffering from a mental disease on 
June 28, 1959, but we are unable to express a valid opinion as to 
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whether or not the alleged crime was the product of this mental dis- 
ease. 

Sincerely yours, 

/s/ Winfred Overholser 


Winfred Overholser, M.D. 
Superintendent 


Enclosure (1) 


* * * 


[Filed Dec. 11, 1959] 


MOTION FOR ISSUANCE OF SUBPOENA 

Comes now the defendant in the above-entitled cause, James A. 
Whittaker, and moves the Court to order the issuance of subpoenas on 
behalf of the defendant for the following named witnesses: 
Dr. David J. Owens-John Howard Pavilion-St. Elizabeths Hosp. 
Dr. Mauris M. Platkin-Howard Pavilion - St. Elizabeths Hosp. 
Clemintine Austin - 722 Rock Creek Church Rd. N.W. 
Jeanette Marshall 


/s/ Thomas C. Bell 
Attorney for Defendant 


Above Motion Granted 
/s/ McGuire 
JUDGE 


Dated: 12/10/59 


Service of copy of above Motion and Affidavit in support acknowl- 
edged this 10th day of December, 1959. 


Oliver Gasch 
UNITED STATES ATTORNEY 


By: /s/ Nancy V. Small 


SUBPOENA TO TESTIFY 


To: Dr. David J. Owens - John Howard Pavilion - St. Elizabeths Hosp. 
Dr. Mauri M. Platkin - John Howard Pavillion - St. Elizabeths Hosp. 
| 


You are hereby commanded to appear in the United States District 
Court for the District of Columbia at 3rd&Constitution Ave., N.W., 
4th Floor, Courtroom 8, in the city of Washington on the 17th day of 
December, 1959 at 9:30 o'clock A. M. to testify in the above-entitled 


case. | 
This subpoena is issued on application of the defendant. 
December 10, 1959 HARRY M. HULL 


Thomas C. Bell | Clerk. 
Attorney for By 


1413 K St., N.W. DI 7-2207 Deputy Clerk. 


Address 


U. S. MARSHAL'S RETURN OF SERVICE 
FOR 
THE DISTRICT OF COLUMBIA 
| 
Summoned the within-named by delivering a true copy of subpoena to: 
Date 


Name Address How 
Dr. David J. Owens St. E's. Dec. 11-59 
Dr. Marvin M. Platkin St. E's. Dec. 11-59 


McCurdy 


~ United States Marshal 


By _/s/_R. C. Hany _ 
\Deputy 
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[Filed Dec. 11, 1959] 


AFFIDAVIT IN SUPPORT OF MOTION 
FOR ISSUANCE OF SUBPOENA 


DISTRICT OF COLUMBIA, to wit: 

I, James A. Whittaker, being first duly sworn according to law, 
depose and say that Iam the defendant in the above-entitled cause, and 
in support of the annexed motion, in compliance with the requirements 
of Rule 17(b) of the Federal Rules of Criminal Procedure, state as fol- 
lows: 

1. That the names and addresses of the witnesses referred to in 

the annexed motion are: 

Dr. David J. Owens - John Howard Pavilion - St. Eliza- 
beths Hosp. 
Dr. Mauris M. Platkin - John Howard Pavilion - St. Eliza- 
beths Hosp. 
Clemintine Austin - 722 Rock Creek Church Road N. W. 
Jeanette Marshall 
That the testimony which he (or they) is expected to give, if 
subpoenaed, is: The doctors will testify that the defendant 
was suffering from a mental disease. The women were present 
at the party and will testify as to the defendant's condition at 
that time. 
That the evidence of the witness or witnesses is material to 
the defense because It will establish an insanity defense. 
That I cannot safely go to trial without the said witness or wit- 
nesses. 
That I do not have sufficient means and am actually unable to 
pay the fees of the witness or witnesses. 

/s/ James A. Whittaker 


[JURAT dated December 10, 1959] 
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[Filed June 10, 1960] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
| 


The above entitled matter came on for trial before the Honorable 


Alexander Holtzoff, United States District Judge, at 12:10 oelock p.m., 
December 18, 1959. 


| 
* * * | 
| 


PROCEEDINGS 
(A jury having been enpaneled, the following proceedings were 
had in open court:) 
THE COURT: You may proceed. 
* * * * 
THE COURT: You may proceed, Mr. Bell. 
MR. BELL: Ladies and gentlemen of the jury, my name is 
Thomas C. Bell. I was appointed to represent the defendant in this case, 
Mr. James Alan Whittaker. Now, of course, what the District 
Attorney and myself say at this time is not evidence - | 
* * * * * 
MR. BELL: * * * The defense will prove at this time, or the 
defense will present evidence to show that on the morning of June 
28th the defendant, Mr. Whittaker, was in fact in the bed in| Mrs. 
Parham's apartment. We will show that earlier in the evening the de- 
fendant, Mr. Whittaker, as well as Mrs. Parham, the defendant's aunt, 
a Mrs. Fendell -- | 
THE COURT: May I suggest that you are standing with your back 
to the Court. Stand sideways so that your back will not be to the Court. 
MR. BELL: - the defendant's aunt, Mrs. Fendell, her husband, 
Mr. Fendell, and several other people were at a party in the Fendell 
apartment which was on the second floor of the residence at 1319 Colum- 
bia Road, Northwest; that during the course of that party all of the 
people present did a considerable amount of drinking; that sometime 
after midnight Mrs. Parham left the party. I believe at the party we will 
show that she was wearing shorts. When she left she stated she was 
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going down to change into more suitable attire. She never returned to 


the party. 

We will present evidence to show Mr. Whittaker was present at 
that party until sometime to fifteen or twenty minutes before the dis- 
covery of the alleged incident in this case. At that time Mrs. Fendell 
discovered he was missing and went to look for him. She went down- 


stairs, went to the front of the apartment where there is a stone rail- 
ing, that Mrs. Parham, the complaining witness, the mother of the 

child in this case was sitting on that railing. Mrs. Fendell said 
to Mrs. Parham, "Where is Buddy?" Because these people refer to 
the defendant by the name of Buddy, although his name is James Alan 
Whittaker, so if you hear the name Jimmy or Buddy, they are referring 
to the defendant. 

Mrs. Parham said she did not know. Mrs. Fendell said, "Could 
he be in your apartment? He has disappeared from upstairs. Did he go 
out?" Mrs. Parham said he didn't, so Mrs. Fendell insisted that they 
look in the apartment. Both women approached the apartment and opened 
the door to the apartment. Mrs. Fendell will testify that when she 
opened the door she saw the defendant laying passed out across the foot 
of the bed; that he was apparently fully clothed. His pants were on and 
that the little girl was not on the bed, but that she was standing at the 
side of the bed and that she had her dress on. 

Mrs. Fendell will testify that at this time Mrs. Parham started to 
scream and carry on, that he had raped her daughter, did he hurt her 
daughter and things of that sort. We will put Mrs. Fendell on the stand 
to testify that at the time she entered the room the defendant was on the 
bed, that he was fully dressed and that the little girl was dressed and 
was standing at the side of the bed. 

Now, this evidence we will present to show that no crime was ever 

committed. Actually, in this case we will present to you entirely 
separate and independent defenses. First, that no crime was committed, 
that no attack upon this girl took place, and secondly, we will present 
psychiatric testimony to show that the defendant, at the time of his crime, 
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suffered from a mental disease. We will place a psychiatrist on the 
stand who will give you his interpretation of that mental disease and 
what it consists of. He will not have an opinion as to whether or not 
this crime was a product of that disease. So, we will ask the gentle- 
men of the jury to consider the relationship between the act as alleged 
and the mental condition of the defendant from the psychiatric testimony 
to determine whether or not the crime, if it was committed, was a 
product of a mental disease of this defendant. | 

So, therefore, gentlemen, you will have two points to consider: 
first, whether this crime was committed by the defendant, and our posi- 
tion is there was no crime. If the crime was committed, it was com- 
mitted by the -- of course, our position is that there was no crime 
committed. Secondly, and, of course, this will only come into your 
deliberations if you determine that the crime was committed by the de- 
fendant, we will ask you to determine whether or not that crime was a 
product of a mental disease of the defendant, and if so, we will ask you 
to bring in a verdict of not guilty by reason of insanity. 

(There was a pause in the proceedings while other matters were 
conducted. ) | 

THE COURT: Now, I would liké counsel to come to the bench. 

(AT THE BENCH:) | 

THE COURT: Mr. Bell, the Court doesn't understand how you can 
take the position of first he didn't commit the crime, and second, if he 
committed it he was crazy. | 

MR. BELL: Well, your Honor, because -- : 

THE COURT: You have to take one position or the other, because 
no doctor, for example, can express an opinion as to whether the crime 
was a product of a mental disease unless the crime was committed. 

MR, BELL: Your Honor, that is what the doctor will say. And 
for that reason he will say he cannot positively state that a man --Iam 
telling you what the doctor told me. He said the man has no positive 
background of admitted sexual crimes. So, they could not hase it on 
anything else. If, in fact, they were sure he did this, then they might be 
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able to form an opinion, They say he is of unsound mind or was suffer- 
ing from an ailment or disease at the time of the crime. 

THE COURT: No, you misinterpret the doctor's report. He didn't 
say he can't tell whether the crime, if it had been committed, would 
have been a product of a mental disease. 

MR. BELL: I have talked to the doctor at considerable length. 

THE COURT: He says he is unable to express a valid opinion as 
to whether or not the alleged crime was a product of this mental disease. 
I warn you now that I will not permit you to ask the question of a doctor, 
“If this crime was committed, is it your opinion that it would have been 
a product of a mental disease?" You can not ask that, because it is like 
saying if a man who is charged with a theft and he says, "Well, I didn't 
steal this stuff, but if I did steal it, it wasn't worth very much anyway." 

MR. BELL: Let me state this: — 

THE COURT: Iam ruling, Mr. Bell. I never argue with counsel. 
You had better do some more thinking over the weekend about this matter, 
It is an absurd position to take. I will tell you frankly, and I am not say- 
ing it is legally impossible, although it is pretty nearly that, but it is 
certainly an unreasonable position. Now, I want to come back to this 
question of revealing to the jury that you are appointed. Suppose you were 
retained and suppose you received $1000 fee. You wouldn't start your 
speech by saying, "Ladies and gentlemen of the jury, I received $1000 
to defend this man." 

MR. BELL: Your Honor, all I can state is this: my policy in all 
the cases that I have tried -- 

13 THE COURT: I am telling you I don't care about your policy. Don't 
use the word policy to me. 

MR. BELL: I did exactly as I have done before, and you are the 
first Judge to object. 

THE COURT: Well, hereafter don't do it again in my court. For 


instance, you would be charged with denying due process to your client 
if you started by saying, "I have been paid $1000 to defend this case." 
It is just as bad to say, "I have been paid nothing to defend." I appre- 
ciate there was no bad faith on your part, but do not argue with the 
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Court. Say, "Yes, if your Honor please." That is the way to answer 
the Court. The trouble with some of you younger lawyers is that you 
do not have enough urbanity or politeness towards the Court. | Now, go 


back to the counsel table. : 
* * * 
Whereupon | 
DORSEY PARHAM | 
was called to the stand as a witness by counsel for the Government and 
having been first duly sworn according to law, testified as follows: 
DIRECT EXAMINATION | 
BY MR. McLAUGHLIN | 
Q. What is your full name? A. Dorsey Parham. ! 
Q. Where do you live, Mrs. Parham? A. I live now at 1224 - 
8th Street, Northwest. | 
Q. And on June 28th of this year, 1959, where did you live? 
A. 1319 Columbia Road, Northwest. | 
@. That is in the District of Columbia? A. Yes. 
Q. That child in your arms, what is her name? A. Patricia Mae 
Parham. | 
Q. And is she your daughter? A. Yes. Q. Your child? A. Yes. 
Q. And how old is Patricia? A. She's five anda half, but she 
was four then. | 
Q. She was four on June 28th of 1959? A. Yes. | 
Q. On June 28th, 1959, at that Columbia Road address, what did 
you occupy in that building? A. An apartment. 3 
Q. And the apartment was on what floor? A. The first floor. 
Q. And you occupied that apartment on June 28th, 1989 with whom ? 
My husband and my two children and myself. | 
Q. You say your two children, and Patricia was one of them ? 
Yes, | 


Q. And how old was the other child? A. Two. 
* * a * * 


| 
| 
| 
Q. Now, on the night of June 28th, 1959, were you home at your 
| 
| 
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house? A. I was in the building. 

Q. Talk louder. A. I was in the building upstairs. 

Q. You were upstairs? A. Yes. 

Q. What time did you go upstairs, Mrs. Parham? A. Well, I 
had been up there nearly all day long. 

Q. About thrée in the morning, were you home at that time? 
A. Yes, I was in my apartment. 

Q. Approximately what time were you in your apartment, would 


you say? A, Well, just before three o'clock I went up the street to a 


store. 

Q. Just before 3:00 a.m. ? A. Yes, just about 3:00, I guess. 

Q. Three in the morning, a.m.? A. That's right. 

Q. And you went to the store for what purpose? A. For some 
milk for my baby and two hamburgers. 

Q. When you left your apartment there who did you leave in the 
apartment? A. My two children. 

Q. You say your two children, was Patricia one of them? A. Yes. 

Q. And that was the little girl who was just in Court here? 

A. Yes. 

Q. Now, when you left your apartment, what did you do in refer- 
ence to the door? A. Ilocked the door. I know it was locked. 

Q. You locked the door? A. Yes. 

Q. And where was the store located that you were going to to buy 
the milk? A. It was on 14th Street called the White Tower. 

Q. Did you go and buy milk? A. Yes. 

Q. And after you bought the milk, did you have occasion to return 
to your apartment on Columbia Road? A. I came right back. 

Q. And approximately how long would you say you were away from 
your apartment? A. I'd say about fifteen minutes, I guess. 

Q. When you came back to your apartment from the store, who 
was the first one that yousaw? A. Well, it was a girl and her boy 
friend was sitting on the front. 

Q. Thefront steps? A. Yes. 
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: 

Q. Did you see anyone else there at that time? A. Not at that 
moment. I stood there for about two or three minutes. Then I had my 
key on my finger. | 

Q. You had your key where? A. On my finger. 

Q. Then what did youdo? A. Well, Mrs. Fendell came running 
through the hall. | 

Q. Who? A. Isabell Fendell. | 

Q. Mrs. Fendell. A. That's right. | 

Q. Then what happened? A. She came on out to the front porch 


and she asked me, she said, "Have you seen Buddy?" I said no, I said, 


“I haven't seen him since the early part of the night." | 
* * * * * | 


Q. You say you talked to Mrs. Fendell? A. Yes. 

Q. And after talking to Mrs. Fendell what did you do or where 
did you go? A. Me and her went back to my apartment. | 

Q. You went to your apartment? A. Yes. : 

Q. What happened when you got back to your apartment? A, I 
started to unlock the door, so she just took her hand and opened the door. 
The door was open. | 

Q. And when the door was opened, the door to your apartment, is 
that the door you are talking about? A. That's right. 

Q. And when the door was opened, who did you see in your apart- 


ment? A. Well, she went in first and in fact both of us went in the 
door at the same time. i 
Q. What did you see when you went in the apartment? A. When 
I went in the apartment he was on my baby. ! 
Q. Who? A. Jimmy is what we call him. : 
Q. Did you later learn his name was Whittaker? A. Yes. 
Q. He was where? A. On my baby. | 
Q. Where was your baby? A. Laying at the foot of the bed with 
no clothes on. ! 
Q. You say your baby, you mean Patricia? A. Yes. 
Q. That is the little girl who was just out here? A. That's right. 
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Q. What was he doing, if anything while laying on Patricia? 

A. I don't know, but he jumped up and pulled his pants up and he ran 
out the door. I started cursing him and he ran out the door, so I put 
her clothes on her. She just had a little jumper on and a pair of pants, 
so I put them on and then I ran for the police. 

Q. Now, when you say that the defendant's pants were down, were 
you able to observe his body when his pants were down? A. That's 
right. He was exposed of hisself. 

Q. Did you observe any particular part of his body when his pants 
were down? A. Down here, yes. 

Q. You say his private was exposed? A. That's right. 

Q. Then when you saw him in that condition or that position, then 
what did he do? A. He jumped up off her and ran. I don't know where 
he went. 

Q. Where did he runto? A. I don't know. I didn't see him no 
more. 

Q. Did he run out of the apartment? A. He run out of my apart- 
ment, yes. 

Q. Out of your apartment. Now, what happened to Patricia? 

A. Well, Iput her clothes on. Then we went up to 14th Street to call 
the police. 

Q. You went to call the police? A. Yes. 

Q. And after calling the police, did you return to your apartment? 
A. Yes, they were there when I got back. 

Q. The police were there? A. Yes. 

Q. After the police arrived at your apartment, and after you 
returned to your apartment and the police were there, did you have 
occasion to examine your daughter Patricia? A. Yes. 

Q. What part of the body of Patricia did you examine? A. Well, 


I would call it her privates. Me and Patricia were in the back bedroom -- 


well, anyway, the police asked me to go back there and examine her. 
Q. And examine Patricia? A. Yes, and I saw something white 


there. 
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Q. What did you find upon examining Patricia? A. I found it was 
something white that looked like somebody had discharged or something. 
Q. What part of the body did you find that on? A. Down here 
(indicating). | 
Q. Around the private parts? A. That's right. 
Q. Around her vagina? A. That's right. | 


Q. Did you notice any other thing in the vicinity of her vagina? 


A. No, I started crying. 
Q. Did you notice any marks of any kind? A. No, sir. 
Q. Any redness of any kind? A, No, sir. 
Q. Any scratches of any kind? A. No, sir. | 
Q. After you found what you say appeared to be a discharge, did 
there come a time when a policewoman came to the house? A. No, sir, 
she didn't come there. I met her at the hospital. | 
THE COURT: Just a moment. Just answer questions. Did the 
police come to the house? | 
THE WITNESS: No. 
BY MR. McLAUGHLIN: 
Q. Now, after you examined your daughter Patricia, where did 
you take Patricia? A. The police took us to the hospital. 
Q. The police took you to the hospital? A. Yes. | 
@. What hospital did they take youto? A. D. C. General. 
Q. Was your daughter Patricia examined there at the pompiestZ 
A. Yes, sir. 
Q. Were you present at the time that the doctor sues, her? 
A. Yes, sir. | 
Q. And did the doctor take her clothes off, that is,stripped the 
child in his examination of her? A, I know they took her pants off, but 
I didn't notice about the dress. : 
* * * * * | 
CROSS EXAMINATION | 
BY MR. BELL: | 
Q. Mrs. Parham, how well do you know the stot, Mr. 
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Whittaker? A. Idon't know. Ionly seen him three times. He had 
been to my house one time. 

Q. He had been at your house? A. One time, and he got drunk, 

him and another boy sat up there all night long. 

THE COURT: Is he related to you in any way? 

THE WITNESS: No. 

BY MR. BELL: 

Q. Where were you earlier in the evening? A. Earlier in the 
evening? 

Q. Before this happened? Before this incident? A. Up to his 
aunt's house. 

Up at his aunt’s house? A. Upstairs. 

‘What wasihappening up there? A. We was all drinking. 

‘Would you repeat that? A. We were drinking, all of us. 

You were all drinking? A. That's right. 

How many drinks had you had? A. Not many, because I don't 
care nothing about whiskey. I drink beer mostly. 

Q. Could you give us any estimate, any numbers of how many 
beers? A. Maybe about three or four cans. 

Q. Three or four? A. Yes. 

Q. Was Mr. Whittaker drinking? A. Yes, he was drinking. 

Q. Had he been doing a great deal of drinking? A. He was 
drinking before he came in there. 

Q. Did he do much drinking at this party? A. I don’t know, be- 
cause I wasn’t watching him. 

Q. How many people were at the party? A. Just his aunt and 
her husband, me and my two children and another lady. I don't 
remember anybody else. 

Q. Your two children were up there? A. Yes, Ialways carry 
them with me. 

Q. You were all drinking? A. That's right. 

Q. Could you state what Mr. Whittaker's condition was as to 
sobriety? Was he acting like a sober man? 
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THE COURT: When you Say "he, " state his name. : 
BY MR, BELL: | 
Q. How was Mr. Whittaker, the defendant, acting? Can you 
describe his condition, what he was doing? A. I don't know what he 


was doing. I wasn't watching him. | 
Q. You weren't watching him? A. No, I didn't pay no attention 
to him. | 
THE COURT: He was at the party? | 
THE WITNESS: Yes, he was up there. | 
BY MR. BELL: | 
Q. You state that the defendant had been to your house one time 
previously? A. That's right. | 
Q. Had he ever been in this bed before? A. Lain't never seen 


him in there. | 


Q. What was the conversation in the front of the house between 


yourself and Mrs. Fendell? Exactly what was said? What kind of con- 
versation? What did she say -- as I understand, you were sitting there 
or standing there and she came out the door, what did she say at the 
time? A. When she ran out of the door? 

Q. Right. A. She just asked me had I seen Buddy. That's what 
she called him, and I told her no, I said I ain't seen him since the early 
part of the night. ! 

Q. Did she say anything about your apartment? A. Yes, she 
said, "Well, he might be in your apartment." Said, "Let's go back and 
see, " and that’s when we went back there. | 

Q. Did you make any reply as to whether or not he could be in 
your apartment? A. No, he didn't have no business in my apartment. 
That's what I told her. | 

THE COURT: Was your apartment door locked when you left? 

THE WITNESS: Yes, sir, I know it was definitely locked. My 
apartment was locked. | 

THE COURT: Was the lock broken upon your return? | | 

THE WITNESS: No, sir. 


BY MR. BELL: 

Q. Could that door be possibly opened with the lock on? A. It 
could be opened. My child might have opened it. I don't know. 

Q. I mean with the door locked, could it be possible to still open 
the door without unlocking it. Does this door fit very tightly? Is ita 
snug door? A. It's a gooddoor. Yes, it fits tight. 

Q. Did you see any evidence that the door had been tampered 
with? A. No, sir. 

Q. Was there any evidence of the windows or the back door or 


any way that anybody could have broken into your apartment? A. I didn't 


look at none. 

Q. You didn't find -- A. A window is in the kitchen, the fire 
escape is right there, but I didn't look. 

Q. But the front door was open? A. It was open when Mrs. 
Fendell opened it. 

Q. Now, I believe as you entered the door the bed was right up 
against -- in other words, I would be standing in the door, exactly where 
was the defendant? Imagine this table is the bed. I realize it is a bad 
size, but picture it is the bed. Where was the defendant? A. The de- 
fendant was across the bed. My bed wasn't sitting like that. It was 
sitting like this (indicating). 

Q. As I understood it, if I was standing in the door, the bed 
would be in front of me with the head against the wall? A. That's right. 

Q. And the foot towards, I believe you had a settee or sofa? 

A. Yes. 

Q. Exactly where was the defendant, Mr. Whittaker? A. He 
was on the foot of the bed. 

Q. Lying across the foot of the bed? A. That's right. 

Q. Was his head toward the door or was his head toward the far 
side of the bed? A. It was toward the door. 

Q. His head was toward the door. Was he laying on his back or 
his stomach. A. He was on his stomach. 


Q. Where was your daughter? A. Under him. He was on my 
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daughter. 
Q. You say your daughter was lying under him on the bed? 


A. That's right. : 
Q. How was your daughter dressed? A. She didn't have no 


clothes on. | 


Q. No clothes at all? Did she have her dress on? A. No, sir. 
Q. Did Mr. Whittaker have his pants on? A. He had them on 
but they was down. | 
Q. Down around his ankles? A. I didn't look that far because I 
just started cussing. I got mad when I seen it. | 
Q. In reference to down, if they were up at the top, it would have 


been at his waist. Would you say they were at his knees? A. Yes, I 


would say below his knees. 
Q. As far as his ankles? A. No, I didn't see that fat down. 
Q. And at this time you examined your daughter? A. | Yes, when 
the police come. | 
Q. What did you find? A. There was something white that 
looked discharge down there. | 
Q. As to the physical condition of your daughter, I believe you 
stated she was red in that area. Did you notice anything else 
unusual? A. I didn't notice nothing but that white stuff. 
MR. BELL: No further questions. | 
* * * * * | 
CHARLES B. CHASE, JR. | 
was called to the stand as a witness by counsel for the Government and 


having been first duly sworn according to law, was examined and testi- 


fied as follows: 


BY MR. McLAUGHLIN: 


DIRECT EXAMINATION ! 
* * * * * | 


| 
Q. You are a member of the Metropolitan Police Department? 


A. Yes, sir. : 


Q. Assigned to the Sex Squad, is that correct? A. That's 
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correct, sir. 

Q. Were you'so assigned on June 28th, of this year, 1959? 
A. Yes, I was. 

Q. Now, in the early morning of June 28th of 1959, did you 
respond to the home of Mrs. Parham at 1319 Columbia Road, Northwest? 
A. Yes, sir, Idid, at approximately 3:40 a.m. 

Q. On the morning of June 28th. A. This year, that's right. 

Q. When you arrived at those premises, who did you see? A. A 
lady who identified herself to me as Mrs. Dorsey Parham, and her 
daughter Patricia Parham. 

Q. And at that time was a certain complaint made to you pertain- 
ing to the daughter Patricia? A. Yes, there was. 

Q. And did you order the daughter Patricia taken to the hospital? 
A. Yes, sir, took her to D. C. General Hospital. 

Q.' And was the daughter examined by the mother at your direc- 
tion while in the house? A. Yes, she was. 

33 Q. Now, did |you have an occasion to see the daughter Patricia 
at that time? A. Yes, I did. 
-Q. Were you able to observe her appearance at that time? 
A. Yes, I did. 
Q. What did you observe as to Patricia? A. She had been crying. 
‘Q. Why do you say that? A. There were streaks running down 


both sides of her cheeks and her eyes were red and watery. 
* 


* 


CHARLES J. ZOUNEK 
was called to the stand as a witness by counsel for the Government and 


* 


bad * 


having been duly sworn according to law, was examined and testified = 
as follows:.: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
A. Charles J. Zounek. 

Q. Mr. Zounek, you are employed where? A. At D. C. General 
Hospital. 


Q. State your full name. 
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Q. And as a result of a subpoena served on the hospital, the 
D. C. General Hospital, to produce certain records, that is, the exami- 


nation of one Patricia Parham, have you produced those records here 


today as a result of that subpoena? A. That's correct. 

Q. And do you have them there? A. Ido. | 

Q. Those are the ones you refer to, those are the official records 
of the District of Columbia General Hospital? A. They are, sir. 

Q. Those records are kept in the regular course of business of 
the hospital? A. That's correct. | 

Q. And they are from the record room of the D. C. General Hos- 
pital, is that correct? A. That's correct. | 

MR. McLAUGHLIN: I will ask that this be marked as Govern- 
ment's Exhibit Number 1 for identification. 


(A file was marked deccilis, 
Exhibit No. 1 for identification) 


BY MR. McLAUGHLIN: | 

Q. You are just a layman over there; you have no medical train- 

ing, is that right? A. No, sir, I'm an administrative clerk. 
Q. You do administrative work? A. Yes. : 

MR. McLAUGHLIN: I would like to offer these seca at this 


time, your Honor. 
MR. BELL: May I examine them? 


THE COURT: If you have any objection, you may address the 


Court and your objection will be noted. | 
MR. BELL: May we approach the bench? | 

THE COURT: Very well. | 

(AT THE BENCH:) | 

MR, BELL: Your Honor, this is the doctor's written report. 
THE COURT: Do you have an objection? | 

MR. BELL: I understand that Mr. McLaughlin is not going to 


present anyone who can interpret this. 


THE COURT: Just a moment. Mr. McLaughlin offered this ex- 
hibit in evidence. You have a right to object to all of it ora part of it 
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and the Court will pass on your objection. If you do not object, then it 
may be admitted. 

MR, BELL: Well, your Honor, I would like to object to admitting 
this unless it is going to be fully explained to the jury. . 

THE COURT: That is not a ground for objection. You either 
object or you do not object. 

MR, BELL: Iam going to object. 

THE COURT: On what ground. 

MR. BELL: On the ground -- I will not object. I will withdraw 
my objection. 

THE COURT: Well, it will be admitted since there is no objection. 
You may read it to the jury. 

MR. McLAUGHLIN: I will show it to the jury. 

THE COURT: Read it and then you can pass it to them. 

MR. McLAUGHLIN: Well, maybe they can understand it better 
than I can. 

(IN OPEN COURT:) 

MR. McLAUGHLIN: This is dated 6-28-59 at 4:30 a.m., exami- 
nation of Patricia Parham by a Doctor Alexander Burke. Heart and 


lungs and abdomen unremarkable. Three small lacerations. 


MR. BELL: If your Honor please, may I interrupt? May we 


approach the bench? 

(AT THE BENCH:) 

MR. BELL: I don't believe Mr. McLaughlin has read everything 
on that. 

THE COURT: He doesn't have to. Anything that he does not read 
you can read. 

MR. McLAUGHLIN: You want me to read all this? It says, 
“alleged assault, " and all that. 

MR. BELL: Particularly this line here, the one with the zero. 

MR. McLAUGHLIN: Oh, yes, I'll read that. 

(IN OPEN COURT:) 

MR. McLAUGHLIN: Examination by Doctor Alexander Burke. 
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Appearance of patient: alert, overextended and intelligent. Four year 

old child. General physical examination: heart, lungs and abdomen 
unremarkable. Three small lacerations in vulva. Three some- 

thing injuries. | 

THE COURT: Perhaps the witness can read the handwriting. 
MR. McLAUGHLIN: Can you read this? You could really do me 


afavor. Just start from here. | 

THE WITNESS: He makes reference to lacerations, three lacera- 
tions. One is between the - right side is the best I can make of it, and 
two outside the hymen. The hymen is intact. What would be a medical 
term for a bruise of the entire external genitals. | 

Q. The genitals is what, the vaginal? A. The genital organs. 
There are fresh lacerations and bruises of the outer areas of the vagina 
comparable with recent attempt of sexual relations. That's how he 
signs it. | 

MR. McLAUGHLIN: That's all Ihave, your Honor. : 

THE COURT: Do you wish to cross examine? I believe you said 


you wanted to pass it to the jury. You may do so. That is te pathology 
report. 
THE WITNESS: That is the pathology report that's there 
THE COURT: Are you through with this witness ? 
MR. McLAUGHLIN: Yes. 
THE COURT: Any cross examination? 
MR. BELL: No. 
* * * * 
CATHERINE S,. HARRIS i 
was called to the stand as a witness by counsel for the Government and 


having been duly sworn according to law, was examined and testified 


as follows: 
* * * * * 


THE COURT: Before the next witness is called, I a to see 
| 
counsel at the bench. i 

| 


(AT THE BENCH:) 

THE COURT: I want you to give some more thought to your posi- 
tion of defense, and 1 want you to think about it over the weekend. Ifa 
defendant is acquitted on the ground of insanity, he has to be committed 
to Saint Elizabeth's Hospital, but in a criminal case I cannot commit to 
Saint Elizabeth's Hospital somebody who did not commit the crime. You 
follow me? 

MR. BELL: Yes. 

THE COURT: So that if you take the position that he did not com- 
mit the crime, but that if he did commit it he must have been insane, 
that just will not do. 

MR. BELL: Your Honor, let me explain my position. The de- 
fendant has stated that he does not know what happened that night. The 
psychiatrist thinks he is telling the truth. 

THE COURT: | That may well be, because he probably was drunk. 

MR. BELL: That may be true. 

THE COURT: But intoxication is not a defense to the charge of 


carnal knowledge, because specific intent is not required. I think Iam 
right about that. 

MR. McLAUGHLIN: Yes, your Honor. 

MR. BELL: In other words, the defendant doesn‘t know what 
happened. We have'itwo eye witnesses, one supporting the charge and 


the other one, as you will see, does not support the charge. I don't 

know who is telling the truth. On the other hand I have the psy- 
chiatrist who says he was suffering from a mental disease. Now, can 
I, as a lawyer, particularly an appointed lawyer, throw out one or the 
other ? 

THE COURT: It does not matter whether you are appointed or 
not. Your authority is the same. 

MR. BELL: Can I decide we will rely on his aunt's telling the 
truth and forget the insanity ? 

THE COURT: Do not argue with the Court. I suggest you cultivate 
a little more urbanity in addressing the Court, and say, "If your Honor 
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please, " and not as though you are talking to a chum of yours in your 
living room. | 

Now, lawyers have some responsibility in charting either the 
prosecution or the defense. You cannot try successfully both vehicles 
any more than you can walk down both sides of the street at the same 
time. Now, I do not say that you have to admit the crime, but you have 
a right to put the Government to its proof. But you did not do that. In 
your opening statement you said your position was that he did not com- 
mit the crime, but if he committed it, he was insane. Well now, in the 
first place that is bad for the defendant because it creates the impres- 
sion to the jury that the defense is specious on its face, for obvious 
reasons. If you are going to put up a fight, Iam going to let you put in 
all the relevant issues, but if you want to put up a reasonable defense 

you have got to select which you are going to do. If you are going 
to prove he did not commit the offense and the jury agrees with you, 
then, of course, they should find the defendant not guilty, but the two 
defenses are absolutely mutually exclusive as well as inconsistent. 
You think about it over the weekend. The responsibility is yours. 

(IN OPEN COURT:) | 

MR. McLAUGHLIN: Your Honor, I have already offered the ex- 
hibit in evidence and it has been admitted. The Government will rest 
at this time. | 


(Government's Exhibit No, 1 for 
identification was received into evi- 
dence. ) 


THE COURT: Very well. You may proceed. 

MR. BELL: May we approach the bench? | 

THE COURT: You may. | 

(AT THE BENCH:) 

MR. BELL: May it please your Honor, at this time 7 ‘should like 
to move for judgment of acquittal on count one based on the record. I 


should like to move for judgment of acquittal on count two based on the 
fact that there has been no evidence that there was any entry. 
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THE COURT: As to count one, I will deny your motion. As to 
count two, Mr. McLaughlin, I do not think there is any evidence of 
penetration. 

MR. McLAUGHLIN: No, I would go along with that, but I think it 
might be an assault with attempt to rape. 

THE COURT:) I will not render judgment of acquittal, but Iam 
going to say that I will not submit carnal knowledge to the jury. I will 


submit assault with attempt to commit carnal knowledge. I will grant 
your motion partially to that extent, Mr. Bell. You did not call the 
doctor, Mr. McLaughlin. 

MR. McLAUGHLIN: He is not available, your Honor. He went 
up to Connecticut or somewhere. I wrote a letter and I just got notice 


today, that is, after I started the trial, I understand he is in Bridge- 
port, Connecticut. 

THE COURT: Well, of course, you could get him down here on 
Monday if you want to. : 

MR. McLAUGHLIN: No, I think the report is sufficient, your 
Honor. 

THE COURT: I think so, if you are satisfied with the carnal 
knowledge out of the case, you have a good case otherwise. Now, with 
the carnal knowledge out of the case, have you given any thought to 
disposing of this matter? 

MR, BELL: Ihave, your Honor, but this defendant is not ready 
to plead to any charge. 

THE COURT: He is entitled to a jury's verdict. 

(IN OPEN COURT:) 

* * * 
ISABELLE FENDELL 
was called to the stand as a witness by counsel for the Defendant and 
having been first duly sworn according to law was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. BELL: 


* * 
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Q. Mrs. Fendell, was there a party in your apartment! ion the 
evening of 28th? A. Well, you could call it a party; just drinking and 
having fun, that's just all it was. | 

Q. Who was present at that party? A. Myself, my husband, 
Jeanette Marshall and Dorsey Parham, and James. I don't know his 
last name. I don't know but he was there anyway. | 

Q. You don't mean James Alan Whittaker? A. No, he was there. 
James Alan Whittaker was there, too. But another James was there 
who come up the stairs with Dorsey. I don't know his last ae 

Q. Do you know the defendant in this case, Mr. James Alan 
Whittaker? A. Yes, Ido. : 

Q. What is your relationship to the defendant? AS al am his aunt. 

Q. You are his aunt? A. Yes. | 

Q. Does he live with you or -- A, No, he doesn't live with me. 

Q. That is, prior to the time of the arrest, did he live with you? 
A. No, he did not. 

Q. Now, at that party what was the condition of the defendant, Mr. 
Whittaker as to sobriety? A. Well, Buddy was drunk the whole way 
through. : 

Q. The word drunk is a conclusion. Would you describe his con- 
dition? | 

THE COURT: The word "drunk" is admissible. : 

MR. BELL: Thank you, your Honor. 

THE COURT: It is more than a conclusion, 

MR, BELL: All right, your Honor. 

BY MR. BELL: 

Q. Now, what was the condition of Mrs. Parham as to sobriety ? 
A. Well, we all was drinking. | 

Q. Well, -- 

THE COURT: She did not answer your question. ! 

BY MR. BELL: | 
Q. Would you be a little more specific as to Mrs. Parham ? Was 


she able to walk properly, act properly, or was she showing signs of 
| 
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having been drinking? A. Well, she was showing signs of drinking, but 
she walked all right going down the steps. 


Q. What was your condition as far as drinking was concerned? 
A. Well, I drink some myself, but I didn't drink none too much because 
I have high blood. 

Q. Do you mean you have high blood pressure? A. Yes. 


Q. Now, did there come a time during the course of the evening 
when you started to! look for the defendant, Mr. Whittaker? A. Yes, 
there did. 

Q. Why were you looking for him? A. Well, he was sitting there 
in his chair asleep and asked to go to the bathroom, which my husband 
was in the bathroom at the time, soI said, "Wait till Phil comes out and 
you can go in."’ When Phil come out I thought he went in. After he 
stayed about three or four minutes I sent Phil and he wasn't in there. 

Q. Then what did youdo? A. I sent Phil downstairs to see if he 
was down there, and he went down there and said Dorsey was sitting on 
the front. She said she hadn't seen him. 

Q. Then what action did you take? A. I went myself. 

Q. You went yourself? A. Yes. 

Q. Then what happened? A. Well, I went down. Dorsey was 
sitting on the front.. I asked her, I said, 'Have you seen Buddy?" And 
she said no. AndI said, 'You had to seen him if you had been sitting 
out here because there is only one way out." She said, ''He ain't 
passed me." I said, "Are you sure he ain't in your place?" She said no. 

Q. Then what happened? A. Well, she had her key on her finger, 
twiddling it. 

Q. Who did? A. Dorsey. AndI said, "Well, let's look in your 
place anyway." So, we walked to her door. I opened the door and 
Buddy -- 

Q. What condition was the door in before you opened it? A. It 
was just pulled to. It wasn't locked. 

Q. But it was closed? A. It was closed. 

Q. Was there any evidence that anyone had tampered with the 
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door in any way? A. There wasn't a thing wrong with it. 

Q. All right. Continue. A. So, we walked in. Buddy was laying 
across the foot of the bed. | 

Q. Now, Mrs. Fendell, let me interrupt you. Picture that Iam 
now standing in the door. As I understand it, the bed would be in front 
of you with the foot of the bed in your vicinity, as you sit there, and the 
head of the bed -- | 

THE COURT: Please do not testify. ! 

MR. BELL: No, your Honor, Iam just explaining -- 

THE COURT: Do not do any explaining. Suppose you ask ques- 
tions. | 

MR. BELL: All right. | 

THE COURT: Do not say "all right" to the Court. That is nota 
proper way to address the Court. 

MR. BELL: If it please your Honor. 

BY MR. BELL: | 

Q. Now, Mrs. Fendell, if you will picture this is the bed, where 
was Buddy laying? A. He was laying on the foot of the bed. | 

THE COURT: Who was laying on the foot of the bed? : 

THE WITNESS: James Whittaker. | 

BY MR. BELL: | 

Q. Now, where was his head? Was his head towards you or 
away from you? A. His head was towards me as I walked in the door. 

Q. What was the condition of his clothing? A. Well, it wasn't 
wrong with his clothes. He had his trousers and sweat shirt on, his 
shoes and socks on, and he got up and walked out. He didn't fasten no 
clothes at all. | 

Q. Where were his trousers, up around his waist? A. They cer- 
tainly was. | 

Q. Was he wearing his trousers in a normal manner ? A. He was 
wearing them as he come downstairs with them. | 

Q. Was the belt closed? A. Yes, indeed. 

Q. Was the fly closed? A. Yes, sir, as far as I saw it was. 
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Q. Now, where was Patricia Parham? A. Standing up at the head 
of the bed whining with her hands up toward her face. 
Q. Now, if I may use this table as the bed again, was she on this 
side or that side? A. She was on the same side he was laying across. 
THE COURT: Just a moment. The record cannot take your 
gestures, and it would be very ambiguous when reading the transcript 
for you to say "this side or that side". 

MR. BELL: Thank you, your Honor. 

BY MR. BELL: 

Q@. Was she on the side towards the door, towards you, or was she 
on the far side? A. She was on the far side. 

Q@. How far was she from the defendant, Mr. Whittaker? A. She 
was up at the head of the bed and he was at the foot. 

Q. Was this a normal bed about six feet long? A. Well, it was a 
double bed, not a single bed. 

Q. Was the defendant laying on his back? A. Laying right on his 
back. 

Q. Touching the foot of the bed? A. Yes. 

Q. He would extend approximately two feet from the foot of the 
bed? A. Yes, that’s right. 

Q. How far was the girl from the head of the bed? A. She was 
standing right up by the head of the bed. 

Q. Next to the head of the bed? A. Right next to the head of the 
bed. 


Q. Then she would be what, three or four feet from the defendant? 
A. That's right. 

Q. How was'the little girl dressed? A. She had a blue dress. 
Her underclothes I did not see them, because Dorsey went yelling at us 


and snatched her and ran out. I didn't get to see nothing but I know she 
had top clothes on anyway. She had a blue dress on. 

Q. In other words, she was no wheres near him? A. No, she 
wasn't near him. 

Q. Now, what was the little girl doing? A. She had her arm up to 
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her head and she was whining and Dorsey said, "Didn't he tduch you ? 
Say yes." Then she snatched her up and ran out the door with her, and 
so he got up and walked on out and went upstairs. Well, I come on out 
and went on upstairs. She was gone then. She done ran for the police. 

Q. What was the defendant Whittaker's condition so far as you 
observed when you went in the room? A. He was drinking. | 

Q. No, I mean -- : 

THE COURT: He was drinking then? You don't mean he was 
drinking at that time. What was he doing at the exact moment you walked 
in the door? ! 

THE WITNESS: He was asleep. ! 
BY MR. BELL: | 
Q. He was asleep? A. He certainly was. 


Q. Subsequently, did he make any statement or say anything? 

A. He didn't say nothing. He jumped up and looked all around and 
walked out. : 

Q. When did he jump up? A. Right as Dorsey started hollering 
and woke him up, I guess. She was hollering at the little girl and grabbed 
the little girl and run on out. : 

Q. Did he jump up before Mrs. Parham said anything? A. No, he 
didn't. 

Q. Was it after she said -- A. It was after. ! 

Q. Literally, the minute she started, or was there any time 
interval? A. Just when she started, he woke up and got right on up and 
looked around and walked on out. | 

* * * * 

CROSS EXAMINATION 
BY MR. McLAUGHLIN: 
. What did you say your name was? A. Isabelle Fendell. 
. You go by any other names? A. No. : 
. What? A. No, sir. I go by the name of Jackson. I did. 
. What about Pitman? A. Yes, I did. 
. How about Patterson? A. No. 
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Q. How about Taterman? A. No. 
Q. Well, now, on June 28th of 1959, you lived on the second floor, 
is that right, in that apartment? A. Yes, sir. 
Q. Whom did you live there with? A. Philip Fendell. 
Q. And how often would James Whittaker come to your house and 
visit you? A. Well, I don't believe he come there over twice while I 
lived at 458 K. 
* * * * * * 
Q. What time did he come there on June 28th? A. I guess it was 
around about -- it may have been about 5:00 o'clock in the afternoon. 
Q. Five o'clock in the afternoon? A. That's when I seen him. He 
probably had been downstairs, but I mean when he come up my 
steps. 
. You only testify to what you know. A. That's right. 
. And what you saw. A. Yes. 
. You can't guess. A. No. 
. You understand that? A. That's right. 
. Now, he came there you say about five o'clock and that would 
be on June 27th, that's right? A. That's right. 
Q. Who was in your apartment when he came in at 5:00 o'clock? 
A. When he first came in there was nobody there but me and my husband. 
Q. Nobody there but you two and did you do any drinking then? 
A. No, we didn't drink at all then. 
Q. How about you? A. I didn't drink none at the time, not at the 
first time he came. 
Q. Just sat around and talked? Is that right? A. Yes. 
Q. You sat around and talked for how long before someone else 


came into your apartment? A. Well, he went back to the store or some 


place. He went to the store, him and my husband went. 
Q. The defendant went to the store, is that right? A. That's right. 
Q. What time did he go to the store? A. I don't know just what 
time it was. After he sit down and talked for a while. I don’ t know just 
the time. 
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Q. Do you know the time he came back from the store? A. Oh, 
they came straight back. | 
Q. Now, when they came straight back to the store, who was in 


your apartment? A. I was in there alone when they come back and 
Dorsey come upstairs, her and this James, another boy. 

Q. And this other James -- where did this other James come from ? 
A. I don't know. She knew him. I don't know him. | 


. When they all came there, what happened? A. Then Jeanette 
: 


. Jeanette? A. Jeanette Marshall. 

. And after Jeanette came in what did you all do? A. Started 
: 

. What were you drinking? A. Whiskey and beer. ! 

. What about you? A. I drink some too, but not very much. 


. How many whiskeys did you have? A. I didn't have over two 
small ones, I know. | 
Q. How many beers? A. About one. | 

Q. When you say beer, is that a can of beer. A. I wasn’ t drunk, 
because I couldn't drink much because I have high blood. | 

Q. We are talking about you. A. That's right. | 

Q. How many cans of beer did you have? A. Not over one at the 


time, I know. Later on I may have drinked another one, but it wouldn't 


have been over two. | 

Q. It wouldn't have been over two? Let us take up until twelve 
o'clock midnight. How many drinks of whiskey had you had that night up 
until twelve? We will use that as a stopping point. A. I may have had 
two or three by that time. | 

Q. What? A. By that time, I guess I had. ; 

Q. Would drink them straight? A. What do you mean drink it 
straight, whiskey and beer ? i 

Q. No, just drink the whisky straight, no chaser? A. i drink 
water behind it. 

Q. You mix it with water? A. Yes, sir. 
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Q. You say you had about three of those, is that right? A. Not 
over three, I know. 

Q. How many cans of beer did you have? A. I didn't drink over 
two cans of beer at all. 

Q. Not over two cans? This is up until twelve o'clock? A. Up 
until twelve I wasn't drinking nothing at twelve o'clock. 

Q. All right. And after twelve how much did you drink? A. I 
didn't drink any after twelve. 

Q. Well now, from the time your husband and the defendant went 


out to the store -- did they go to the liquor store? A. Yes. 


. What did they bring back? A. Whiskey and beer. 
. How much? A. They brought back a pint of whiskey and four 


. A pint of whiskey and four beers? A. Yes. 

. Do you know how big a pint is? A. Indeed I do. 

. All right. When he brought that pint back and four beer, you 

. Yes. 

. And there ‘are how many people in the house at that time? 

there was me and my husband and him, Dorsey, James and 

Jeanette. Before they opened it, Jeanette came in. We were all in there, 
the same five was in there when this all happened. 

Q. All in there from that time up until twelve o'clock, is that 
right. A. That's right. 

Q. No more liquor was bought? A. Yes, they did buy more whiskey. 

Q. They did? A. Yes. 

Q. So that the original purchase of liquor wasn't enough to go 
around until twelve o'clock, is that right? A. I guess not. They bought 
more. 

Q. When did they buy more? A. I don't know what time it was. 

I wasn't paying much attention to the time. I know it wasn't past 
twelve. They may have got some afterward. I don't know. 

Q. Then about three o'clock in the morning you missed Whittaker, 
is that right? A. We were all sitting there because Dorsey had just 
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gone down and said she was going to change her shorts and put a skirt on 
and come back. | 

* * * | 

December 21st, 1959 
* * * | 
ISABELLE FENDELL | 
resumed the stand and having been previously duly sworn, was examined 
and testified further as follows: | 
CROSS EXAMINATION (CONT'D) | 
BY MR. McLAUGHLIN: 

Q. How many other people were in your apartment in the early 
hours of the morning of June 28th? A. Myself and my a Dorsey 
and a boy named James and Jeanette. 

Q. Who was Dorsey with, her boyfriend? A. No-- | 

Q. This other girl? A. Jeanette? She was just a friend of mine. 

Q. What time did they leave in the morning? A. Well, Jeanette 
left there right after the detectives left. They came there. | 

Q. What? A. She left right after the detectives did. James went 

down when Dorsey went. | 

Q. James went downstairs? A. He went down as Dorsey went, 
when she went to change her shorts. | 

Q. And then you went looking for James, is that right 2 A. Yes. 

Q. Well, now, when you went in that room you say James was 
laying on the bed? A. Yes. | 

Q. And the girl was where? A. Standing near the head of the bed. 

Q. The girl was crying, wasn't she? A. She was whining, with 
her hand up to her face. | 

Q. She was crying, wasn't she? A. I guess she was. She was 
whining. I don't know whether she was crying or not. Just whining and 
making noises. | 

Q. When Mrs. Parham came in, Whittaker came out of the room, 
didn't he? A. We came in together. I was the first one that went in. 


Q. Whittaker went out of the room, didn't he? A. Yes. 
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Q. Where did he go? A. He went up my Stairs. 

Q. What? A.! He went up the stairs to my apartment. 

Q. He went upstairs, and what did he do up there? A. Got his 
shirt and come on out. He wasn't even up there when I come up there. 
He was gone. 

Q. In other words, he ran upstairs and put his shirt on and left 
the house? A. And left the house, that's right. 

MR. McLAUGHLIN: That's all. 

REDIRECT EXAMINATION 
BY MR. BELL: 

Q. Now, you say there was a James there? A. Yes. 

Q. Now, by "James" do you mean the defendant, Mr. Whittaker ? 
A. No, there was another boy named James. 

Q. When you told Mr. McLaughlin James left when Dorsey did, 
you meant this other man? This other James? A. Yes. 

Q. When did Mr. Whittaker leave? A. Well, he left a little while 
after they had gone down. 

Q. Did you have any idea -- well, can you tell how long that was 
before you went down and found Mr. Whittaker in the bed? A. He hadn't 

gone over five or ten minutes. 

Q. Five or ten minutes? A. That's all he was gone. 

* * * * * 

CLEMENTINE ALSTON 
was called to the stand as a witness by counsel for the defendant and 
having been first duly sworn, according to law, was examined and testi- 
fied as follows: 
DIRECT EXAMINATION 
BY MR. BELL: 

* * * * * * 

Q. What is your relationship to the defendant in this case, Mr. James 
Whittaker? A. Iam his daughter. 

Q. You are his daughter. Were you present in Mrs. Fendell's 


apartment at any time either late on the evening of June 27th or early the 
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morning of June 28th? A. Well, I was present that night. 
Q. You were present at Mrs. Fendell's? A. Yes, at her house. 
Q. Now, tell us what happened when you went to her house that 
evening? A. I came to see my father, and he was intoxicated so I left. 
Q. Well now, what time of the night was this? A. It was going on 


twelve o'clock. 


Q. Can you be any more specific? A. No, I can't. | 


Q. How close to twelve o'clock would you say? What do you mean 
by going on twelve? A. It was about twenty- -five of twelve or something 
like that. ! 

Q. How long did you stay there? A. About ten or fifteen minutes. 

Q. Now, would you describe exactly how your father appeared, or 
what he was doing, what he said? Tell me specifically what he was doing. 

THE COURT: Suppose you ask ore question at a time and make 
them specific. | 

BY MR. BELL: | 

Q. What was your father doing when you came in the room ? 
A. He was sitting in a chair. | 

Q. What was his condition? A. Well, asI said, he was intoxi- 
cated. | 

THE COURT: His condition as to what? | 

BY MR. BELL: | 

Q. What was his condition as to sobriety, or what was' his condi- 
tion as to whether or not he had been drinking? A. Well, he had been 
drinking. As I said, he was intoxicated. He didn't know I was there, so 
I left. | 

Q. What was his condition as to alertness? Did you try to talk 
to your father? A. Yes, I did. | 

Q. When you tried to talk to him, what was his reaction? A. He 
didn't know I was there. | 

Q. Then what did you do? A. SoI just left and went on home. 

MR. BELL: No further questions. | 

THE COURT: I think we will take our luncheon recess at this time. 
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(Whereupon at 12:30 o'clock p.m. a luncheon recess was taken.) 
AFTERNOON SESSION 1:45 p.m. 
Whereupon 
CLEMENTINE ALSTON 
resumed the stand and having been previously sworn, testified further as 
follows: 
CROSS EXAMINATION (CONT'D) 
BY MR. McLAUGHLIN: 
Q. What time did you arrive at the house? A. About twenty-five 
minutes to twelve or quarter to twelve. 
Q. And did you see Mrs. Fendell there? A. Yes, I did. 
Q. Who else'was there at that time? A. My aunt and her husband 
and my father. 
Q. What were they doing when you got there? A. They were just 
sitting around talking. 
. They weren't doing any drinking? A. Not that I know of. 
Q. You didn't see any beer cans on the table? A. No, I didn't. 
. You didn't see any whiskey bottles on the table? A. No, I didn't. 
. They were all just sitting around talking, is that right? A. Yes. 
. How long did you stay there? A. About five minutes. 
. Was your father, the defendant, was he in the group that was 
A. He wasn't talking. He was just sitting down. He was asleep. 
. He was asleep? A. Right. 
. When you say he was asleep, I believe you testified on direct 
examination that he didn't recognize you, is that right? A. That's right. 
Q. He couldn't have recognized you if he was asleep, could he? 
A. That's right. 
MR. McLAUGHLIN: That's all. 
REDIRECT EXAMINATION 
BY MR. BELL: 
Q. Did you make any attempt to wake your father while you were 
there? A. Yes, I did. 
Q. And were you successful in waking him, getting his attention in 


any fashion? A. No, I was not. 
* * 

(AT THE BENCH:) 

THE COURT: Are there any requests for gaatmacsionse 2 

MR. BELL: Yes, your Honor, I would like to request that the jury 
be instructed that they cannot bring a verdict of guilty in under both 
counts; they can bring in one or the other, in line with the decisions of 
the Court of Appeals, and that the statute is written you cannot consider 
2801 in the Miller Act. | 

THE COURT: Well, of course, I would not impose consecutive 


sentences even if they found him guilty on both counts; only a concurrent 
| 


va 


sentence. What do you say? | 

MR. McLAUGHLI: I think they can find him guilty on both. 

THE COURT: I do, too, but I would not impose consecutive sen- 
tences. The two offenses are mutually exclusive, really. They are vio- 
lations of different statutes, just like a narcotic case where the same 

transaction may be in violation of three statutes, so I will deny 
your request. Are there any other requests ? | 

MR. BELL: Only that your Honor make it clear to the | jury as to 
the fact that I talked about insanity as the defense in my opening state- 
ment, that they should disregard that. | 

THE COURT: I will be glad to say so, if you would have me do so. 

MR. BELL: Yes, your Honor. | 

THE COURT: Because there is no insanity issue in this case. 

MR. BELL: No, your Honor, we have dropped that. | 


* * * * * ! 
THE COURT'S INSTRUCTIONS TO THE JURY | 

THE COURT: Ladies and gentlemen of the jury, the defendant, 
James A. Whittaker, is on trial before this Court on charges of having 
committed certain sex offenses. I shall discuss those offenses in 
greater detail, but before doing so I want to make a few preliminary 
remarks to you concerning your functions and my functions. It is a 
matter which most of you have undoubtedly become familiar with during 
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your several weeks of service as jurors, but it is my duty to bring them 
to your attention in every case, even at the risk of wearisome repetition. 

Under the system of trials prevailing in the Federal Courts, it is 
the function of the Court, that is, it is my function and my duty, to in- 
struct the jury as to the rules of law that must govern the disposition of 
the case on trial. The jury is bound and obligated to take the law from 
the Court and to follow the Court's instruction as to the law. 

On the other hand, you members of the jury decide the facts. You 
are the sole judges of the facts, and you must determine the facts your- 
selves on the basis of the evidence introduced at this trial. 

In addition to instructing the jury as to the law, the judge has a 
further function to perform, namely, to summarize the evidence, to dis- 
cuss the facts and the evidence, and to comment on them to the extent to 
which he deems it desirable and appropriate to do so. This, however, is 

done solely to:aid and assist the jury in arriving at its conclusions. 
My summary of the evidence, my discussion of the facts and the evidence, 
and my comments on them are not binding on you. They are intended 
only to help you. You need attach to them only such weight as you deem 
wise and proper. If your recollection or your understanding or your view 
of the evidence and the facts in any respect differs from the Court's, 


then it is your recollection, your understanding and your view of the evi- 


dence that must preyail, because, as I said a moment ago, the final deci- 
sion on the facts is solely within your province. My instructions are 
binding on you only as to the law. 

With these preliminary remarks, I shall pass on to a discussion of 
the case on trial. The defendant James A. Whittaker is charged with 
having committed certain immoral acts and taking certain immoral and 
improper and indecent liberties with Patricia Parham, a child about four 
years old. 

Before discussing this charge in detail, as I shall do a little later 
on, I want to summarize first a few general principles of law that are 
applicable to all criminal cases, including, of course, this one. 

First, the fact that a defendant has been indicted and is charged 
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| 
with a crime is not in itself to be taken as an indication of guilt, 


because the indictment is merely a procedure and the machinery by 
which a defendant is brought before the Court and is placed on trial. It 
is only a charge and is not proof. Second, every defendant in a criminal 
case is presumed to be innocent. This presumption of innocence attaches 
to him throughout the trial. Third, the burden of proof is on the Govern- 
ment to prove the defendant's guilt beyond a reasonable doubt. Unless 
the Government sustains this burden and proves beyond a reasonable 
doubt that the defendant has committed every element of the offense with 
which he is charged, the jury must find him not guilty. ! 

I repeat, the burden is on the Government to prove the defendant's 
guilt beyond a reasonable doubt, but proof beyond a reasonable doubt 
does not mean proof beyond all doubt whatsoever; it means proof toa 
moral certainty, and not necessarily proof to an absolute or mathematical 
certainty. | 

By "a reasonable doubt," as its very name implies, is meant a 
doubt based on reason and not just some whimsical speculation or 
capricious conjecture. Let me explain to you the words "proof beyond a 
reasonable doubt" in simple, everyday language. Proof beyond a 
reasonable doubt simply means this: If, after an impartial comparison 
and consideration of all the evidence, you can say to yourself that you 

are not satisfied of the defendant's guilt, then you have a reason- 
able doubt. But, on the other hand, if, after such impartial comparison 
and consideration of all the evidence, you can truthfully and candidly say 
to yourself that you have an abiding conviction of the defendant's guilt, 
such a conviction as you would be willing to act upon in the more weighty 
and important matters relating to your own affairs, then you have no 
reasonable doubt. | 

In other words, proof beyond a reasonable doubt is such proof as 
will result in an abiding conviction of the defendant's guilt on your part, 
such a conviction as you would be willing to act upon in the more weighty 
and important matters relating to your own affairs. : 


In determining whether the Government has established the charges 
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against the defendant, you will consider and weigh the testimony of all 
the witnesses who have testified at this trial, as well as all the circum- 
stances concerning which testimony has been introduced. Circums tances 
frequently cast an illuminating light on oral testimony. You are the sole 
judges of the credibility of the witnesses. In other words, it is for you 
and you alone to determine whether to believe any witness and the extent 
to which a witness should be credited. In case there is any conflict in 
the testimony, and there is in this case, it becomes your function to 
resolve the conflict and to determine where the truth lies. 

In reaching a conclusion as to the credibility of any witness, in 
deciding whether to believe any witness, and in weighing the testimony of 
any witness, you have a right to consider any matter that may seem to 
you to have a bearing on the subject. For example, you have a right to 
consider the demeanor and the attitude of the witness on the witness 


stand, the witness' manner of testifying, whether the witness impressed 


you as a truth-telling individual, whether the witness impressed you as 
having an accurate memory and recollection, whether the witness had 
any motive for not telling the truth, whether the witness has any interest 
in the outcome of the case. 

If you find that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not have reasonably 
been mistaken, you are then at liberty, if you deem it wise to do so, to 
disregard the entire testimony of that witness or any part of that witness’ 
testimony. 

This brings me to a more detailed consideration of the facts of this 
case and the specific rules of law applicable to it. As of course you know, 
the defendant is charged with sex offenses against a child, Patricia 
Parham, who was four years old. In support of the charges the Govern- 
ment introduced the following evidence, and I shall summarize it very 

briefly and in a skeletonized fashion: The child's mother, Dorsey 
Parham, testified that about 3 o'clock in the morning on June the 28th, 
1959 she left her apartment to go to the store to buy milk for the baby. 
She returned in about fifteen minutes, and I have her testimony in my 
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notes, and I will quote her. She found that the defendant Whittaker was 
‘on my baby." She stated his trousers were down and his body was ex- 
posed; that when the defendant saw the mother come into the room he 
jumped up and ran to the door. The mother immediately examined her 
little girl and found that there was a discharge near her private parts. 
The police were called in and took the child and the mother to the 
District of Columbia General Hospital where the child was examined. 
The report of the examining physician contains the following | statement: 
General examination: three small lacerations in vulva, and we have some 
illegible words, but the important part is, two, hymen intact. Fresh 
lacerations and irathema of the vulva compatible with recent attempt of 


sexual relations. 


The police officer attached to the sex squad who responded to the 


call said that when he arrived at the home the little girl looked as though 
she had been crying. Thisis a brief summary of the salient portions of 

the evidence introduced in behalf of the Government. ! 

On behalf of the Defendant, the defendant's aunt, Isabelle Fendell, 

as called as a witness, and she testified that she went into the Parham 

knoe together with the child's mother, and that the defendant was 
lying at the foot of the bed; that his clothes were in their normal condi- 
tion, and that the child Patricia was standing near the head of the bed; 
that the defendant was lying on his back and was asleep, but) that when 
they came in he jumped up and walked out. | 

If is for you to determine who is telling the truth and what the fact 
was. In making that determination you have a right to consider the ques- 
tion whether the child's mother had any motive for not telling the truth. 
You have a right to consider whether the witness Fendell had any motive 
for not telling the truth, and you have a right to consider in that connec- 
tion that she is a close relative of the defendant. And you also have a 
right to consider the results of the medical examination made by the 
District of Columbia Hospital shortly after the alleged occurrence, which 
shows that there were small lacerations around the private parts of the 
little girl and that the appearance of the private parts was compatible 
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with recent attempt of sex relations. 
The indictment in this case consists of two counts: The first count 
charges a violation of what is generally known popularly as the 
Miller Act. It reads as follows: "On or about June 28th, 1959, James A. 
Whittaker did take immoral, improper and indecent liberties with 
Patricia M. Parham, female, under sixteen years of age, that is, about 


four years of age, with the intent of arousing, appealing to, and gratify- 


ing the lust, passions and sexual desires of the said James A. Whittaker." 

The pertinent provision of the statute which applies to the first 
count of the indictment reads as follows: "Any person who shall take or 
attempt to take any immoral, improper or indecent liberties with any 
child or of either sex under the age of sixteen years with the intent of 
arousing, appealing to or gratifying the lust or passions or sexual de- 
sires either of such person or of such child or of both," such person and 
child shall be punished by the penalty prescribed in the statute. 

To establish an offense under the statute, therefore, the Govern- 
ment must show the following elements: First, that a defendant took or 
attempted to take any immoral, improper or indecent liberties with a 
child of either sex! In support of this element of the offense the Govern- 
ment introduced the testimony of the child's mother as well as the results 
of the medical examination at the hospital. Second, it must appear that 

that the child was under the age of sixteen years. In this instance, 
four years or thereabouts. In support of that element of the offense, the 
Government introduced the evidence of the child's mother. Third, that 
all this was done with the intent of arousing, appealing to or gratifying 
the lust or passions or sexual desires of such person. 

Naturally, intent cannot be shown directly because no one can delve 
into and fathom the operations of the mind of another person, but the jury 
has a right to infer intent from the surrounding circumstances, from 
things done, and even from the act itself. Whether such an intent should 
be inferred is for the jury to determine on all the evidence in the case. 

The second count of this indictment charges an offense known in 
the law as carnal knowledge. It reads as follows: "On or about June 28th, 
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| 
1959, within the District of Columbia, James A. Whittaker carnally knew 
and abused the female child named Patricia M. Parham, who was then 

| 


under sixteen years of age, that is, about four years of age". 
| 


The pertinent statute provides as follows: "Whoever carnally 
knows and abuses a female child under the age of sixteen years of age 
shall be punished as provided by the statute.” : 

Now, the words "carnal knowledge" are synonymous with sexual 
intercourse. In other words, in plain language, the crime of or 
knowledge may be defined as having sexual intercourse with a female 

child under the age of sixteen years. And, of course, it is im- 
material if the child was under the age of sixteen, whether the child did 
or did not consent to the act. In order to establish that the offense had 
been committed, the Government must prove beyond a reasonable doubt 
the following elements: First, that the defendant had sexual intercourse 
with the child, and second, that at the time of the sical child 
was under the age of sixteen. 

Now, carnal knowledge, that is, having sexual intercourse in the eyes 
of the law, comprises penetration of the sexual organ of the female by the 
sexual organ of the male. The slightest penetration is sufficient, but un- 
less there is some penetration there is no carnal knowledge., 

Emission is not necessary, however, to constitute the crime. I 
have ruled as a matter of law that the crime of carnal knowledge has not 
been established by the evidence, because there is no evidence that the 
sexual organ of the defendant actually penetrated to any extent whatever 
the sexual organ of the child. The medical report indicates that the 
lacerations were outside of the vagina and that the hymen was intact. 

And also, the medical report states that the examination showed an 
appearance compatible with recent attempt of sexual relations. There 
is no indication in the report that sexual relations actually took place, 
but merely an attempt. ! 

Consequently, under the second count of the indictment, you may 
not convict the defendant of the crime charged, namely, carnal knowledge, 
but you have a right under the second count to find the defendant guilty 
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of a lesser offense, that is included in that count, namely, assault with 
intent to commit carnal knowledge. 

Now, the elements of assault with intent to commit carnal knowl- 
edge are as follows: First, an assault against a female. An assault may 
consist of any touching of the person's body. Second, intent to have carnal 
knowledge of the female child. I told you a moment ago that intent may 
be inferred from the surrounding circumstances and even from the act it- 
self. It can never ordinarily be proven directly. So, there must be these 
two elements: intent to have carnal knowledge with the female and some 
step in the direction of having carnal knowledge. 

Consequently, under the second count of the indictment, you have a 


right to find the defendant guilty of the lesser offense of assault with intent 


to commit carnal knowledge. 

Now, let me repeat what I said to you at the beginning of my re- 
marks. My summary and discussion of the evidence, as well as my com- 
ments on it, are not binding on you. They are intended only to help you. 
You must make your own decision on the facts. That is your function, 
your duty and your responsibility. 

My instructions are binding on you only as concerns the law. But 
in making your decision on the facts you should approach the matter from 
the same practical angle, using the same ordinary common sense and in- 
telligence that you would employ in determining any other important mat- 
ter in the course of your everyday life. 

Now, to summarize my instructions, you will bring ina separate 
verdict on each of the two counts of the indictment; that is, there will be 
two verdicts. As to the first count your verdict must be either guilty or 
not guilty. And, of course, you are aware that your verdict must be 
reached by unanimous vote. But there is one other matter before I con- 
clude which I want to refer to. 

Counsel for the defendant asked me to say this, and I think it was 
quite proper for him to ask me to do so. He referred in his opening 
statement to the fact that there was a claim that the defendant was insane. 
He has withdrawn this contention and is not pursuing it, so you may ignore 
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that remark. Are there any objections or suggestions? 
MR. MCLAUGHLIN: I have none. 
MR. BELL: I have none, your Honor. 


[NOTE FROM JURY] 
Could we have the copy of the hospital report, please. 
| 
/s/ Foreman, Jacob Thompson 


| Filed December 22, 1959] 
| VERDICT ] | 

On this 22nd day of December, 1959, came again the parties afore- 
said in the same manner as aforesaid and the same jury aforesaid, the 
trial of which was respited on Dec. 21st; whereupon after hearing the 
instructions of the Court alternate jurors are discharged from further 
participation in this case and the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that they find 
the defendant guilty as indicted on the first count of the indictment and 
that they find the defendant guilty of assault with intent to commit carnal 


knowledge on the second count of the indictment. 
The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 
By direction of 


Alexander Holt zoff 
Presiding Judge 
Criminal Court #6 


Present: 
United States Attorney 


By: Arthur McLaughlin 
Assistant United States Attorney 


* 
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| Filed January 25, 1960] 
JUDGMENT AND COMMITMENT 
On this 22nd day of January, 1960 came the attorney for the 


government and the defendant appeared in person and by counsel, 
Thomas C. Bell, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
Section 3501a, Title 22 of the District of Columbia Code, as charged 
in Count One and guilty of Assault with Intent to Commit Carnal Knowl- 
edge under Count Two, and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for 2 period of Three (3) years to Ten (10) years on each 
of Counts One and Two; said sentence by the counts of the indictment to 
run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff 
United States District Judge 
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[ Filed February 3, 1960] | 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS | 
I, James Allen Whittaker, being first duly sworn according to law, 
depose and say that I am the defendant in the above-entitled cause, and, 
in support of my application for leave to proceed in said cause without 
being required to prepay fees or costs, state as follows: | 
1. That because of my poverty I am unable to pay the costs of 
said suit or action. | 
. That Iam unable to give security for the same. | 
. That I believe I am entitled to the redress I seek in said suit 


or action. 

4. That the nature of my cause of action is briefly stated as follows: 
Direct appeal from the conviction in the above entitled cause, the grounds 
for which are set forth in the accompanying application for leave to pro- 
ceed in forma pauperis. | 

/s/ James A. Whittaker 
[ Jurat dated February 1, 1960] [ Filed February 5, 1960] 
Let the applicant proceed without prepayment of costs. 


/s/ Alexander Holtzoff, | 
JUDGE | 


| While I regard the appeal as frivolous, I am granting leave 
to appeal in forma pauperis merely because of the gravity of 
the crime. /s/ Alexander Holtzoff] 


| Filed February 3, 1960] 


APPLICATION FOR LEAVE TO PROCEED 
ON APPEAL IN FORMA PAUPERIS | 


Comes now James Allen Whittaker, pro se, defendant in the above 
entitled cause, and respectfully applies to this Honorable Court for leave 
to proceed on appeal without prepayment of costs, and as reasons thereof 
sets forth the following: | 
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I. That because of my poverty, as attested to in the 
accompanying affidavit, Iam unable to pay the costs 
of this action. 
. That this appeal is taken in good faith and based on 
the following substantial questions of law: 

1. Should'not the medical record of the victim have 
been inadmissible as evidence, inasmuch as it called for 
conclusions and opinion of the examining physician, who 
was not available at the trial for cross examination? 

2. Did not the trial Court err in it's response to 
the jury's request for additional medical information? 

8. Did not the trial Court err in charging the jury 
in such a manner as to mislead them concerning the 
seriousness and gravity of the several findings available 
to them? 

4. And other questions which defendant believes 
would be considered substantial by any competent 
attorney upon examination of the record. 

Wherefore, the above premises considered, your defendant 
prays that he be allowed to proceed on this appeal without prepayment 
of costs. 

Respectfully submitted, 
/s/ James A. Whittaker 


| Jurat dated February 1, 1960] 


| Filed March 3, 1960] 
TRANSCRIPT OF SENTENCE PROCEEDINGS | 
Washington, D. C. 
January 22, 1960 


| 
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Before: 


HONORABLE ALEXANDER HOLT ZOFF, 
UNITED STATES DISTRICT JUDGE. 


Appearances: 
Victor W. Caputy, Esq., for the Government. 
T. C. Bell, Esq., for the Defendant. 


THE DEPUTY CLERK: James A. Whittaker. | 

THE COURT: The Court will be glad to hear counsel. — 

MR. BELL: There are two things that I should like to point out at 
this time, Your Honor: | 

First of all, that at the time that you gave your instructions, I 
should like to remind you that you stated that if he were found guilty 
on both charges of attempted carnal knowledge under the Miller Act, 
you would sentence him only on one charge. Secondly, I would like to 
point out that he has been incarcerated for seven months. I should like 


you to take that into consideration. | 
THE COURT: The Court will take all those matters into considera- 


tion. | 

MR. BELL: Thank you. | 

THE COURT: James A. Whittaker, is there anything you would 
like to say? | 

THE DEFENDANT: Yes, sir, Your Honor, if I have the opportunity. 

MR. BELL: Go ahead and say it. ! 

THE DEFENDANT: I would like, if I get any time, I would like to 
go to a Federal — I am forty-five years old, and I want to do something 
to rehabilitate myself, coming back out into the city. | 

THE COURT: Will the Probation Officer come to the bench, 
please ? | 

(The Court conferred with the Probation Officer at the bench.) 
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THE COURT: This case exhibits a high degree of moral depravity 
on the part of the defendant — a man forty-five years old who attempted 
to have sexual intercourse with a little four-year-old girl. To be sure, 
he did not complete his purpose, because he was interrupted by the 
entrance of the little child's mother. This is a very serious matter. 

In addition to that, this defendant has a record of arrests as well 
as a felony conviction, and he has no employment record. 

MR. BELL: Your Honor, may I say this: He was working right 


up to the day — 
THE COURT: When I say "employment record," I mean no record 


of continuous employment. He worked intermittently. 

James A. Whittaker, it is the judgment of this Court that you be 

imprisoned in an institution to be designated by the Attorney 
General of the United States for a term of not less than three (3) years 
and not more than ten (10) years on each count of the indictment, the two 
sentences to run concurrently. 

The Court requests that the Federal Bureau of Prisons examine 
into the case in order to determine whether or not this defendant might 
be benefited by incarceration in some institution where he can get 
psychiatric treatment or other means of rehabilitation. 


MR. BELL: Thank you very much, your Honor. 
* * * * 
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Spel dy Srool? 


In the opinion of the appellee, the following questions are 
presented : 

1. When appellant indicates in his opening statement that 
he intends to rely on defenses which are highly inconsistent, a 
defense of insanity and a defense predicated on positive eye- 
witness evidence that the crime was not committed by de- 
fendant, was not the defense of insanity waived when the 
record reveals that, despite the suggestion of an election by 
the trial judge, the withdrawal of this defense was a voluntary 
judgment by counsel with the concurrence of appellant? 

2. In the absence of a proper instruction, when the jury 
returns verdicts of guilty on both assault with intent to com- 
mit carnal knowledge and the lesser included offense of a 
Miller Act violation and the court imposes the same sentence 
on each crime, which is not in excess of that authorized for 
the lesser included offense, the sentences to run concurrently, 
does not the sentence on the lesser included offense merge 
with the aggravated offense of assault with intent to commit 
carnal knowledge and cannot the sentence on the former 
charge be set aside without remanding the case? 

3. Whether there was sufficient evidence upon which to 
predicate a verdict of guilty when the eyewitness testimony of 
the complainant’s. mother is substantially corroborated by an 
eyewitness for the defense, a police officer who arrived at the 
scene within twenty-five minutes after the indecent act, and 
medical reports. 

4, Where a sufficient foundation is made to admit a hospital 
record under the Federal Shop Book Rule and appellant com- 
plains for the first time on appeal of a statement contained 
therein, was not the record properly admitted in evidence 
when appellant requested that it be read in its entirety and 
the statement in question was merely cumulative of the 
physician’s clinical observation? 

@ 
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Counterstatement of the case 
Statutes and rules involved 
Summary of argument. 
Argument: 
I. The voluntary withdrawal of an inconsistent defense is not a 
basis for reversible error 
A. The Court’s inquiry was proper. 
B. Appellant waived the defense of insanity 
II. Assuming arguendo there was error in the Court’s instruc- 
tions to the jury, it does not require that the case be re- 
versed or remanded. 
III. There is ample corroborative evidence in the record 
IV. The hospital records were properly admitted in evidence 
under the Federal Shop Book Rule. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On July 20, 1959, a two-count indictment was filed in the 
District Court charging appellant, James Allen Whittaker, 
with carnal knowledge of four-year-old, Patricia Mae Parham 
(22 D.C. Code § 2801) and with a violation of the Miller Act 
(22 D.C. Code §3501a). A plea of not guilty was entered to 
the charges and pursuant to his request for a mental examina- 
tion, appellant was committed to Saint Elizabeths Hospital 
(J.A. 5, 6). On December 10, 1959, Dr Winfred Overholser 
filed a letter with the District Court certifying that following 
examinations by several qualified psychiatrists of the hospital, 
appellant was found to be mentally competent to understand 
the proceedings against him and to properly assist in his own 
defense. In addition, the letter stated that appellant was 
found to be suffering from a mental disease on the date of the 
offenses charged, but the psychiatrists were “unable to ex- 
press a valid opinion as to whether or not the alleged crime 
was a product of this mental disease” (J.A. 7,8). 


(1) 
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Trial by jury began on December 22, 1959. At the close of 
the Government’s case, appellant’s motion for judgment of 
acquittal was granted as to count two of the indictment 
charging carnal knowledge, the court ruling that it would 
submit the lesser included offense of assault with intent to com- 
mit carnal knowledge (22 D.C. Code § 501) to the jury (Tr. 
44, J.A.30). At the close of all evidence, the court instructed 
the jury on both the latter count and on count one of the in- 
dictment charging a Miller Act violation (J.A. 43-50). 
The jury returned a verdict of guilty on both counts. There- 
after, on January 22, 1960, appellant was sentenced to im- 
prisonment for a term of three to ten years on each count, 
the sentences to run concurrently (J.A. 52). 


The Trial 


Mrs. Dorsey Parham and her two children spent most of 
the day and night of June 27, 1959, in the apartment above 
theirs at 1319 Columbia Road, Northwest, visiting Mrs. Isa- 
belle Fendell (Tr. 16, J.A. 16). During that evening, several 
people, including appellant, who was a nephew of Mrs. Fendell, 
visited the apartment and a party was soon under way. Mrs. 
Parham left the party about 3:00 a.m. on the morning of 
June 28 and returned to the apartment downstairs which she 
shared with her husband and children (Tr. 16, J.A. 15). She 
then left, leaving the children locked in, and went to a store 
nearby for some hamburgers and milk. 

She returned in about 15 minutes and was standing outside 
the door with the “key on my finger” when Mrs. Fendell came 
by looking for appellant (Tr. 18, J.A.17). Mrs. Parham had 
only seen appellant three times previously and didn’t believe 
he was in her apartment, but on Fendell’s suggestion they 
went to the door (Tr. 27, J.A. 20,21). The door was found un- 
locked and the two entered the Parham apartment. A bed 
was located in line with the door (Tr. 29, J.A. 17) and upon 
entering the room, Mrs. Parham saw appellant on the bed 
“on my baby” (Tr. 19, J.A. 17). The four-year-old child, 
Patricia Mae, had no clothes on and appellant was “exposed 
of hisself” (Tr. 20, J.A. 18). Mrs. Parham started “cussing” 
appellant (Tr. 30, J.A. 23) and he jumped up, pulled up his 


trousers, and ran out the door. She then dressed the child and 
went to Fourteenth Street to call the police (Tr. 21, J.A. 18). 

A police officer arrived at approximately 3:40 a.m., twenty- 
five minutes after the woman entered the apartment (Tr. 32, 
J.A. 24). He saw that the child had been crying. “There 
were streaks running down both sides of her cheeks and her 
eyes were red and watery” (Tr. 33, J.A. 24). At his sugges- 
tion, Mrs. Parham examined the child. She found something 
“white that looked like somebody had discharged or some- 
thing” in the child’s vaginal area (Tr. 22, J.A. 19). The of- 
ficer then took the mother and her child to the District of 
Columbia General Hospital, where the child was examined by 
a physician at 4:30 a.m. 

A Medico Legal Examination Report and a standard form 
514K were offered in evidence by the Government through 
an administrative clerk of the hospital, as the examining doctor 
was in Connecticut at the time of the trial. These reports 
showed that there were three lacerations and erythema of the 
vulva (J.A. 3). “No intact sperms [were] observed” 
(J.A. 3). 

Testifying for appellant, Mrs. Fendell stated that she missed 
him about 3:00 a.m. on the morning of June 28 and went look- 
ing for him (Tr. 60, J.A. 38). She found Mrs. Parham outside 
her apartment with the key in her hand and asked if appellant 
were in the Parham apartment (Tr. 48, J.A. 32). They then 
went to the door, found it unlocked and went in. Appellant 
was asleep at one end of the bed and was fully clothed (Tr. 49, 
J.A.35). The child was dressed and was standing at the other 
end of the bed “whining with her hands up toward her face.” 
(Tr. 51, 52, J.A. 34, 39). Appellant jumped up on seeing them 
and went out. Mrs. Parham was “hollering” at the little girl 
and grabbed her and “ran for the police” (Tr. 52, 53, J.A. 35). 


STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code § 2801 provides: 
Definition and penalty. Whoever has carnal knowl- 
edge of a female forcibly and against her will, or carnally 
knows and abuses a female child under sixteen years of 
age, shall be imprisoned for not more than thirty years: 
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Provided, That in any case of rape the jury may add to 
their verdict, if it be guilty, the words “with the death 
penalty,” in which case the punishment shall be death 
by electrocution: Provided further, That if the jury fail 
to agree as to the punishment the verdict of guilty shall 
be received and the punishment shall be imprisonment 
as provided in this section. 
Title 22, District of Columbia Code § 3501(a) provides: 

Indecent acts—Children. 

(a) Any person who shall take, or attempt to take 
any immoral, improper, or indecent liberties with any 
child of either sex under the age of sixteen years with 
the intent of arousing, appealing to, or gratifying the 
lust or passions or sexual desires, either of such person 
or of such child, or of both such person and such child, 
or who shall commit, or attempt to commit, any lewd 
or lascivious act upon or with the body, or any part or 
member thereof, of such child, with the intent of arous- 
ing, appealing to, or gratifying the lust or passions or 
sexual desires, either of such person or of such child, or 
of both such person and such child shall be imprisoned 


in a penitentiary, not more than ten years. 
Title 22, District of Columbia Code § 501 provides: 


Assault with intent to kill, rob, rape or poison. Every 
person convicted of any assault with intent to loll or 
to commit rape, or to commit robbery, or mingling poison 
with food, drink, or medicine with intent to kill, or 
wilfully poisoning any well, spring, or cistern of water, 
shall be sentenced to imprisonment for not more than 
fifteen years. 

Title 28, United States Code § 1732(a) provides: 

Record made in regular course of business; photo- 
graphic copies. 

(a) In any court of the United States and in any 
court established by Act of Congress, any writing or 
record, whether in the form of an entry in a book or 
otherwise, made as a memorandum or record of any act, 
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transaction, occurrence, or event, shall be admissible 
as evidence of such act, transaction, occurrence, or event, 
if made in regular course of any business, and if it was 
the regular course of such business to make such memo- 
randum or record at the time of such act, transaction, 
occurrence, or event or within a reasonable time there- 
after. 

All other circumstances of the making of such writing 
or record, including lack of personal knowledge by the 
entrant or maker, may be shown to affect its weight, 
but such circumstances shall not affect its admissibility. 

Rule 31(c), Federal Rules of Criminal Procedure, provides: 

(c) Conviction of Less Offense. The defendant may 
be found guilty of an offense necessarily included in the 
offense charged or of an attempt to commit either the 
offense charged or an offense necessarily included therein 
if the attempt is an offense. 

Rule 52(a), Federal Rules of Criminal Procedure, provides: 

(2) Harmless Error. Any error, defect, irregularity 
or variance which does not affect substantial rights shall 
be disregarded. 

Rules 52(b), Federal Rules of Criminal Procedure, provides: 

(b) Plain Error. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 
I 


At the outset of the case appellant relied upon defenses that 
were highly inconsistent. These defenses were predicated on 
insanity and on affirmative proof that appellant did not 
commit the crime charged. Although the trial judge sug- 
gested an election of defenses, the decision to withdraw the 
defense of insanity was made by counsel with appellant’s 
concurrence. The voluntary waiver of the defense of insanity 
does not constitute reversible error. 
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II 


Assuming the court erred in failing to instruct the jury that 
it should first consider the charge of assault with intent to 
commit carnal knowledge before it considered the lesser in- 
cluded offense of a Miller Act violation, this Court need not 
remand the case where the trial judge imposed the same 
sentence on each count, the sentences to run concurrently. 
The sentences were not in excess of the permissible punish- 
ment authorized for the lesser included offense. Since the 
Miller Act violation merged with the aggravated offense of 
assault with intent to commit carnal knowledge, the sentence 
under the former may be set aside by this Court. 


sous 


The evidence of the crime was furnished by an eyewitness. 
If corroborative evidence is necessary, there need only be 
corroboration as to time, place, and circumstances. The cor- 
roborative evidence here is more than ample. 


IV 


Hospital records are admissible in evidence under the Fed- 
eral Shop Book Rule. Appellant cannot complain on appeal 
for the first time of a statement contained in such a record 
when he himself requested the prosecutor to read the entire 
report, and the statement in question is cumulative of the 
physician’s clinical observations. 


ARGUMENT 


I. The voluntary withdrawal of an inconsistent defense is 
not a basis for reversible error 


Appellant contends that he was precluded from introducing 
evidence on the issue of insanity because at the court’s “in- 
sistence,” he was required to make an election between a 
defense predicated on positive proof that appellant did not 
commit the offense charged in the indictment and a defense 
based on insanity. Since the withdrawal of the defense of in- 
sanity “did not have the element of volition about it to permit 
the act to be characterized as a waiver,” he urges the -cir- 
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cuxostances under which the withdrawal was made compel 
the invocation of Rule 52(b). 

In view of the seriousness of the crimes charged in the 
indictment, the highly inconsistent defenses proposed by 
counsel deserved, and indeed required, the concern and in- 
quiry of the trial judge. The record reveals that the court, 
although quite emphatic in suggesting an election of defenses, 
did not prevent appellant from availing himself of 
either defense or both, nor did it rule as a matter of law 
that these defenses were mutually exclusive. The record in 
fact discloses that counsel was told by the court-he might rely 
on both defenses and could introduce evidence in connection 
with each of them. It is further established from the record 
that the decision to abandon the defense of insanity was the 
sole judgment of counsel and at the close of the case, he volun- 
tarily requested the court to instruct the jury to disregard any 
references to insanity made in his opening statement as this 
defense had been “dropped” from the case. In addition, 
counsel at no time interposed ‘an objection to any of the state- 
ments of the trial judge. In view of the foregoing, the applica- 
tion of Rule 52(b) would appear to be inappropriate. 


A. The Court’s inquiry was proper 


In his opening statement, counsel for appellant told the jury 
the defense would offer the testimony of an eye witness to the 
alleged offense. He then said: 


“Now, this evidence we will present to show that no 
crime was ever committed. Actually, in this.case we 
will present to you entirely separate and independent 
defenses. First, that no crime was committed, that no 
attack on this girl took place, and secondly, we will pre- 
sent psychiatric testimony to show that the defendant, 
at the time of his crime suffered from a mental disease.” 
(Tr. 10, J.A. 12, 13.) 


The trial judge then called counsel to the bench and told him; 
“Mr, Bell, the court doesn’t understand how you can 
take the position of first he didn’t commit the crime, 

and second, if he committed it, he was crazy. 


* * * * * 
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“You have to take one position or the other, because 
no doctor, for example, can express an opinion as to 
whether the crime was a product of a mental disease 
unless the crime was committed. 

os * * a * 


“You had better do some more thinking over the week- 
end about this matter. It is an absurd position to take. 
I will tell you frankly, and I am not saying it is legally 
impossible, although it is pretty nearly that, but it is 
certainly an unreasonable position.” (Tr. 11, 12, 

_«J.A.18, 14.) 

The court’s inquiry at this time was justified. Appellant was 
charged with carnal knowledge of a girl under the age of 
sixteen, a crime which could permit imposition of the death 
penalty on the jury’s recommendation. The court’s concern 
and suggestion of an election of defenses was proper at this 
stage of the proceedings as the proposed defenses were highly 
inconsistent. The probability of detriment to the defendant 
and confusion in the minds of the jury was strong. 

There can be no doubt that inconsistent defenses may be in- 
terposed in criminal case. Goforth v. United States, 106 US. 
App. D.C. 111, 269 F. 2d 778 (1959) ; Tatum v. United States, 
88 US. App. D.C. 386, 190 F 2d 612 (1951) Recently, this 
Court approved as a “prudent and cautious course” instruc- 
tions of both not guilty and not guilty by reason of insanity 
in a case where the only evidence introduced by the defendant 
bore on the issue of insanity. Isaac v. United States, (No. 
15,081, decided January 21, 1960, p. 7 of slip opinion). Cer- 
tainly, there is at best only a superficial inconsistency in de- 
fenses in a case where a defendant pleads not guilty and relies 
on a defense of insanity. This is so because insanity must be 
raised by this plea and because a plea of not guilty is not evi- 
dence of innocence; it merely puts the Government to its proof. 
Wood v. United States, 75 U.S. App. D.C., 274, 128 F. 2d 
265 (1942). Where, however, a defendant relies on a defense. 
of insanity and also offers affirmative proof that he did not 
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commit the offense charged, the polar degree of inconsistency 
isreached.* 

The defense of insanity is predicated on the premise that 
one who in fact commits a crime and who is criminally irre- 
sponsible should not be punished by imprisonment. On the 
other hand, the rationale underlying this defense does not 
dictate that one who has not committed a crime shall be sent 
to a hospital as criminally insane. A defendant is not re- 
quired to offer evidence to disprove the Government’s case. 
Nor is he required to put in a defense of insanity? A verdict, 
however, of not guilty by reason of insanity presupposes the 
commission of acrime. Rucker v. United States, (No. 15,443, 
decided May 26, 1960). Where a defendant chooses to rely 
on both the defense of insanity and a defense of positive proof 
that he did not commit the crime, the conclusion might well 
be reached that even if he were insane at the time of the crime, 
he was not criminally insane. 

The high degree of inconsistency in these cases warranted 
the court’s skepticism. It was with the same skepticism that 
the court, somewhat equivocally, wrote in Henderson v. 
United States, 237 F. 2d 169, 172 (5th Cir. 1956): 


“The common goals of all trials, civil and criminal, 
of issues of fact is to arrive at the truth, and it would 
seem that inconsistent positions should be permitted or 
not permitted according to whether they might help or 
hinder a search for truth. ‘Perhaps they may depend 
upon the degree of inconsistency. 


B. Appellant waived the defense of insanity 


At the close of the Government’s case, the trial judge again 
called counsel to the bench and once more a discussion of ap- 


4See Annotation, 61 A.L.R. 2d 677, citing cases which hold that a de- 
fendant may not rely on a defense of entrapment where he introduces 
affirmative proof to establish he did not commit the offense. See also 
Day v. United States, D.C. Mun. App., 148 A. 2d 462 (1959), where the 
court indicated doubt that a defendant charged with indecent assault could 
rely on a defense of consent or apparent consent and offer positive proof 
that he did not touch the police officer. 

* Compare arguments briefed in Holley v. United States, 105 U.S. App. 
D.C. 351, 267 F. 2d 628 (1959) and McHale v. United States, 106 U.S. App. 
D.C. 24, 268 F. 24 899 (1959). 
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pellant’s defenses ensued. In the course of this colloquy, the 
court said: 

“T want you to give some more thought to your po- 
sition of defense, and I want you to think about it over 
the weekend. If a defendant is acquitted on the ground 
of insanity, he has to be committed to Saint Elizabeths 
Hospital, but in a criminal case I cannot commit to 
Saint Elizabeths Hospital somebody who did not com- 
mit the crime. You follow me?” (Tr. 41, J.A. 28). 

Counsel outlined the substance of his two defenses. The 
court then pointed out the possible disadvantage to the de- 
fendant of dual defenses bearing a high degree of inconsist- 
ency: 


“In your opening statement you said your position 
was that he did not commit the crime, but if he com- 
mitted it, he was insane. Well now, in the first place, 
that is bad for the defendant because it creates the im- 
pression to the jury that the defense is specious on its 
face, for obvious reasons.” (Tr. 42, J.A. 29). 


The court did not bar appellant from maintaining both de- 


fenses or from introducing evidence on both, for it said: 

“If you are going to put up a fight, I am going to let 
you put in all relevant issues, but if you want to put 
up a reasonable defense you have got to select which 
you are going to do. If you are going to prove he did 
not commit the offense and the jury agrees with you, 
then, of course, they should find the defendant not 
guilty, but the defenses are absolutely mutually exclu- 
sive as well asinconsistent. You think about it over the 
weekend. The responsibility is yours.” (Tr. 48, J.A. 
29). 

Following this discussion, the defense put on its case. It relied 
on the single defense that appellant did not commit the crime. 
The chief witness for the defense was Mrs. Fendell, who was 
in the room at the time the offense is alleged to have occurred. 
She testified that appellant was asleep at the foot of the bed 
when she and the Government’s key witness, the child’s 
mother, entered the room. She stated both appellant and the 
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four year old girl were fully clothed and were several feet apart. 
Her testimony on this issue was a direct contradiction of that 
given by the Government’s witness. 

Certainly, the trial judge was quite emphatic in his sugges- 
tion that an election of defenses be made, but it is equally 
manifest from the record that he did not coerce counsel into 
making an election. Nor can it be said that he ruled as a 
matter of law that appellant could not avail himself of both 
defenses. From the outset of the case, the court took the posi- 
tion that the two defenses were inconsistent to a great degree 
and unreasonable as a practical matter of tactics, but that the 
law would not preclude appellant from relying on both. In 
his closing remark, the trial judge did state the defenses were 
mutually exclusive as well as inconsistent. This was, per- 
haps, for the purpose of emphasizing an election. The state- 
ment should not be lifted out of context. In the previous 
sentence, the court had said, “If you are going to put up a fight, 
T am going to let you put in all relevant issues, but if you want 
to put up a reasonable defense, you have got to select which 
you are going todo”. (Tr. 43, J.A. 29.) It is obvious that 
counsel did not construe the comments of the trial judge to 
constitute a ruling that these defenses were mutually exclusive 
for he at no time interposed an objection. 

The decision to waive the defense of insanity was the judg- 
ment of counsel. The court did not make the decision. Nor 
did it compel the conclusion reached by counsel. Consistent 
with this decision, counsel voluntarily requested the court to 
instruct the jury to disregard any comments in his opening 
statement of insanity as this defense had been “dropped” from 
the case (Tr. 72, J.A. 43). 

It is equally apparent from the record that appellant, him- 
self, concurred in the decision to waive the defense of insanity. 
He remained mute when the previously mentioned instruction 
was given. When sentence was imposed, he personally ad- 
dressed the court and made no mention of the fact. Nor did 
he, at this time, assert that he had been denied the effective 
assistance of counsel. Subsequent to the imposition of sen- 
tence, appellant filed a pro se application to proceed on appeal 
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in forma pauperis. Again, in this, he makes no reference to 
insanity or to his defenses. 

Inasmuch as this Court has held that “some evidence” in a 
criminal case is sufficient to put in issue the defense of insanity, 
almost any statement by appellant in the course of trial would 
have sufficed. Durham v. United States, 94 US. App. DC. 
228, 214 F. 2d 862 (1954); Tatum v. United States, supra. 
Any statement in the post-trial proceedings would possibly 
have formed a basis for a new trial if appellant were aggrieved 
by the waiver. The record in the case and the circumstances 
under which the waiver was made do not warrant the applica- 
tion of Rule 52(b). 


II. Assuming arguendo there was error in the Court’s instruc- 
tions to the jury, it does not require that the case be reversed 
or remanded 


The indictment charged appellant in the first count with a 
violation of the Miller Act (22 D.C. Code § 35012) and with 
carnal knowledge of a minor under 16 years of age (22 D.C. 
Code § 2801) in'the second count. At the close of the Govern- 
ment’s case, the court granted a partial judgment of acquittal. 
Since there was no evidence of penetration, the court stated it 
would submit the lesser included offense of assault with intent 
to commit carnal knowledge (22 D.C. Code § 501) under the 
second count to the jury. The trial court’s action in this re- 
spect was correct. Rule31(c), F.R. Cr. P. 

The offense of taking immoral, improper, or indecent liberties 
with children is a lesser crime included in the offense of assault 
with intent to commit carnal knowledge. Younger v. United 
States, 105 U.S. App. D.C. 51, 263 F. 2d 735 (1959), cert. de- 
nied, 360 U.S. 905. An instruction to the jury to the effect that 
it must consider the charge of assault with intent to commit 
carnal knowledge first, and could consider the alleged violation 
of the Miller Act only if it found appellant not guilty of the 
former violation was therefore proper. Younger v. United 
States, supra; Thompson v. United States, 97 U.S. App. D.C. 


* See Clark v. United States, 104 U.S., App. D.C. 27, 259 F. 2d 184 (1958), 
where a statement by appellant to the effect he didn’t know what he was 
doing, he must have been insane, was held to put in issue the defense of 
insanity. 
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116, 228 F. 2d 463 (1955). The court failed to give such an 
instruction and the jury returned a verdict of guilty on both 
counts. A sentence of from three to ten years on each count 
was imposed, the sentences to run concurrently (J.A. 52). 

Inasmuch as the punishment imposed is not in excess of the 
permissible sentence authorized for the lesser included offense, 
and the Miller Act conviction became merged in the aggra- 
vated offense of assault with intent to commit carnal knowl- 
edge the sentence under the Miller Act may be vacated or set 
aside. See United States v. Leather, 271 F. 2d 80 (7th Cir. 
1959) and cases cited therein. This may be done, however, 
without remanding the case. United States v. Di Canio, 245 
F. 2d 713 (2d Cir. 1957), cert. denied, 355 U.S. 874. 


Ii. There is ample corroborative evidence in the record 


Appellant contends that the evidence corroborating the 
testimony of Mrs. Parham is insufficient. This is not a case 
where it is sought to establish the corpus delecti by the spon- 
taneous declarations of the child involved. In such cases, this 
Court has consistently held there must be corroboration of the 
corpus delecti. Wilson v. United States, 106 U.S. App. D.C. 
226, 271 F. 2d 492 (1959); Fountain v. United States, 98 US. 
App. D.C. 389, 236 F. 2d 684 (1956). In the instant case, the 
victim was four years of age at the time of the alleged offense. 
She did not testify at the trial and proof of the offense and of 
appellant’s criminality is not predicated on a statement or 
spontaneous declaration made by the child. Here, the corpus 
delecti is established by the eyewitness testimony of the child’s 
mother. The type of corroboration, if any is needed, may 
therefore parallel that required of a complaining witness in 
@ case involving a sexual crime. The rule employed requires 
that there be corroboration in the sense that there must be 
circumstances in proof which tend to support the complain- 
ant’s story. Roberts v. United States, (No. 15,587, decided 
June 9, 1960); McGuinn v. United States, 89 U.S. App. D.C. 
197, 191 F. 2d 477 (1951); Ewing v. United States, 77 US. 
App. D.C. 14, 135 F. 2d 633 (1942), cert. denied, 318 U.S. 776. 
The record discloses that, the evidence corroborating Mrs. Par- 
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ham’s testimony is more than adequate. Much of it is fur- 
nished in the testimony of Mrs. Fendell, appellant’s aunt, a 
witness for the defense. 

Counsel for appellant in his opening statement to the jury 
concedes that at the time of the alleged offense, appellant was 
on the bed in the Parham apartment (Tr. 9, J.A. 11). Mrs. 
Fendell testified that about 3:00 a.m. on the morning of 
June 28 she missed appellant at the party and started looking 
for him (Tr. 60, J.A. 38). She stated he had been gone 5 or 
10 minutes (Tr. 66, J.A. 40). Her testimony with respect to 
meeting Mrs. Parham outside her apartment coincides exactly 
with the testimony given by the latter. She testified that 
Mrs. Parham was standing by the door of her apartment with 
“the key on her finger”; that the child’s mother denied the 
possibility appellant might be in her apartment, but that both 
went to look and found the door unlocked (Tr. 49, J.A. 32). 
Upon entering, they found appellant on the bed, which was 
directly in line with the door, and the child was nearby (Tr. 50, 
51, J.A. 33, 34). She further testified that when they entered 
the apartment, at about 3:15 a.m., the child was “whining with 
her hands up toward her face” (Tr. 51, 64, J.A. 34); that Mrs. 
Parham started hollaring; and that she snatched the child 
and “done ran for the police” (Tr. 53, J.A. 35). She added 
that appellant jumped up and went out when the two women 
entered the room. 

The testimony of Mrs. Fendell is remarkably consistent with 
that of Mrs. Parham. The child’s mother testified that she 
was standing outside the door of the apartment with the key 
in her hand about 3:15 a.m. when Mrs. Fendell approached 
and suggested they look for appellant in the apartment (Tr. 
18, 19, J.A. 16,17). The door was found unlocked and upon 
entering, she saw appellant and the child on the bed. He was 
“on my baby” and the child was unclothed (Tr. 19, 20, J.A. 17). 
Appellant jumped up, pulled his trousers up, and left. Mrs. 
Parham testified she started “cussing” him (Tr. 30, J.A. 23) 
and immediately dressed the child and went for the police 
(Tr. 20, 21, J.A. 18). 

A police officer arrived at the Parham apartment at 3:40 a.m. 
(Tr. 32, J.A. 24). This was approximately 25 minutes after 
the women entered the apartment. He testified that upon 
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his arrival the child had been crying and “there were streaks 
running down both sides of her cheeks and her eyes were red 
and watery” (Tr. 33, J.A. 24). Compare this testimony of 
the child’s emotional state and of immediate notice to the 
police with the corroborative evidence approved in McGuinn v. 
United States, supra. 

Certainly the testimony of the police officer and Mrs. Fendell 
contain an abundance of direct evidence substantiating Mrs. 
Parham’s testimony as to time, place, and circumstances. In 
addition to this, the Government offered in evidence the rec- 
ords of the District of Columbia General Hospital detailing the 
results of the physical examination given the child at 4:30 a.m. 
June 28, an hour and a half after the incident occurred. These 
records establish that there were three fresh lacerations and 
erythema of the vulva (J.A. 3). This evidence is more than 
adequate to corroborate the observations of Mrs. Parham and 
her own discovery of “something white that looked like some- 
body had discharged or something” in the child’s vaginal area 
(Tr. 22, J.A.19). Clearly, the record in this case discloses cor- 
roboration surpassing that required by the rule of Roberts v. 
United States, supra, where this Court said, “The rule of law 
is that the testimony of the complaining witness in these of- 
fenses must have some ‘corroboration’.” (p. 3, Slip Opinion.) 
See also Ewing v. United States, supra. 


IV. The hospital records were properly admitted in evidence 
under the Federal Shop Book Rule 


Hospital records kept in the regular course of business are 
admissible in both criminal and civil proceedings under the 
Federal Shop Book Rule, 28 U.S.C. § 1732(a). Wheeler v. 
United States, 93 U.S. App. D.C. 159, 211 F. 2d 19 (1953), 
cert. denied, 347 U.S. 1019. Appellant does not dispute this. 
He contends only that the Medico Legal Examination Report 
was rendered inadmissible because of a statement contained 
therein under the heading “Impression” which read: Fresh 
lacerations and erythema of vulva compatible with recent at- 
tempt of sex relations (J.A. 3). He contends that this state- 
ment constitutes an opinion of the doctor and consequently 
the report is not admissible. 
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No objection was made on this ground and assignments of 
error made on appeal for the first time with respect to the 
admission of evidence will not be reviewed when no objection 
was made in the trial court. Pratt v. United States, 96 US. 
App. D.C. 184, 225 F. 2d 23 (1955), cert. denied, 357 US. 912; 
Cradle v. United States, 85 US. App. D.C. 315, 178 F. 2d 962 
(1949), cert. denied, 389 U.S. 929. Appellant urges this Court 
to invoke its discretionary power of review under Rule 52(b), 
FR. Cr. P. However, the statement itself, the circumstances 
under which it was read to the jury, and the record reveal that 
the admission of the medical report was not plain error affect- 
ing a substantial right. 

Hospital records are admissible under the Federal Shop Book 
Rule to show the clinical observations of an examining physi- 
cian. Washington Coca-Cola Bottling Works v. Tawney, 98 
U.S. App. D.C. 151, 233 F. 2d 353 (1956) ; New York Life In- 
surance Co. v. Taylor, 79 U.S. App. D.C. 66, 147 F. 2d 297 
(1944). Appellant cannot challenge the statement insofar as 
it recites “fresh lacerations and erythema of vulva” as this is 
nothing more than a physical finding as to the patient’s con- 
dition. It is, in fact, a reiteration of the doctor’s observations 
previously stated in the body of the report. In adding that 
the aforementioned injuries are “compatible with recent at- 
tempt of sex relations,” the physician is not venturing an 
opinion as to how the injuries were inflicted; he is stating 
only that they are consistent with harm which may result from 
a certain act with a four-year-old child. The statement is 
therefore merely cumulative of the physician’s clinical findings. 

However, assuming it was error to admit the statement in 
evidence, the circumstances under which this portion of the 
record was introduced in evidence militate against the appli- 
eation of Rule 52(b). Before the medical report was read to 
the jury, counsel for appellant objected to its admission on the 
ground that it was not going to be explained to the jury. The 
court overruled the objection, and correctly so, for the basis 
of the objection was contrary to the purpose of the Federal 
Shop Book Rule. Counsel then withdrew his objection and 
the prosecutor read only the portion of the report dealing with 
the clinical observations of the doctor (Tr. 36, 37, J.A.26). At 
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this point, counsel for appellant asked to approach the bench 
and the following colloquy transpired: 
Mr. Bet. I don’t believe Mr. McLaughlin has read 
everything on that. 
The Court. He doesn’t have to. Anything that he 
does not read, you can read. 
Mr. McLaveHun. You want me to read all this? 
It says, “alleged assault,” and all that. 
Mr. Betu. Particularly this line here, the one with 
the zero. 
Mr. McLavcHun. Oh yes, I'll read that (Tr. 37, 
J.A. 26). 


From this, it is clear that the prosecutor did not intend to 
permit the jury to hear anything in the report except the por- 
tion where the clinical observations were recorded. However, 
at the insistence of the defense counsel, he reread the physical 
findings of the doctor and the remainder of the report. When 
some words appeared to be illegible to him, the witness com- 
pleted the reading of the report, including the statement now 
inissue. No objection was made. 

Appellant cannot now complain of error in the admission of 
the report when his counsel deliberately asked to have it read 
and voiced no objection when the statement in question was 
read. 

The report might have been beneficial to his case. Pre- 
sumably it was, since he requested it be read. If it was 
thought to be helpful to his case, its admission is not rever- 
sible error. See Lawson v. United States, 101 U.S. App. D.C. 
332, 248 F. 2d 654 (1957), cert. denied, 355 U.S. 963. If there 
was error, it appears to be harmless. Rule 52(a), F.R.Cr.P. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 


Outver Gasca, 

United States Attorney. 

Cart W. BELcHER, 
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Assistant United States Attorneys. 
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